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CASE  SUMMARIES 


ADVERSE  ACTIONS 

THOMAS  E.  OTT  v.  DEPARTMENT  OF  THE 
ARMY  (Docket  No.  CH075281 10392) 

March  25,  1983 

1.368;  1.369;  1.400;  1.410;  1.420;  1.520;  1.650;  4.125; 
4.310;  4.320;  10.1322;  10.133;  10.811* 

Appellant,  a sport  specialist,  was  removed  for 
failing  to  follow  instructions  and  for  discrediting 
the  agency  in  the  eyes  of  a member  of  the  public. 
According  to  the  record,  appellant  acted  against 
agency  regulations  by  allegedly  promising  a volun- 
teer that  the  agency  would  pay  her  $20  a week  to 
cover  expenses.  The  agency  also  considered  appel- 
lant’s previous  disciplinary  record  in  deciding  to  re- 
move him.  When  appellant  appealed  to  the  Board’s 
regional  office,  the  presiding  official  found  that  the 
agency  had  informed  appellant  that  he  lacked  the 
authority  to  commit  agency  funds  without  follow- 
ing procedures  and  that  a future  breach  of  these  . in- 
structions would  be  regarded  as  a serious  matter. 
Finding  that  appellant’s  conduct  jeopardized  the 
agency-volunteer  relationship,  the  presiding  offi- 
cial found  the  agency’s  charges  supported  by  the 
evidence  and  sustained  the  removal.  Appellant  pe- 
titioned for  review. 

In  his  petition,  appellant  challenged  the 
presiding  official’s  determination  that  appellant 
made  unauthorized  promises  to  the  volunteer.  Ap- 
pellant alleged  that  the  presiding  official  ignored 
numerous  testimonials  of  appellant’s  honesty, 
while  giving  undue  emphasis  to  the  testimony  of  a 
witness  for  the  agency  who  rebutted  the  testimoni- 
als about  appellant’s  truthfulness.  The  Board 
pointed  out  that  appellant  made  his  character  an  is- 
sue when  he  offered  testimonials  about  his  integri- 
ty. Further,  the  Board  noted  that  when  appellant’s 
counsel  questioned  the  witness’  ability  to  judge  ap- 
pellant’s honesty,  the  witness  testified  that  she  ac- 
tively “interfaced”  with  appellant  and  had  formed 
an  opinion  of  his  credibility.  Thus,  the  Board  found 
no  error  by  the  presiding  official  in  crediting  the 
agency  witness’  testimony  over  appellant’s  testi- 
monial statements. 


*For  an  explanation  of  key  numbers,  see  “Index.” 


Appellant  also  contended  that  removal  was  too 
harsh  a penalty,  alleging  that  the  agency  acted  im- 
properly when  it  included  certain  incidents  as  basis 
for  his  removal  without  notifying  him.  Citing 
Douglas  v.  Veterans  Administration,  5 MSPB  313, 
331  n.  65  (1981),  the  Board  explained  that  regula- 
tions do  not  require  an  agency  to  include  in  the  no- 
tice “all  circumstances  that  could  conceivably  be 
relevant  to  the  penalty.”  However,  the  Board  not- 
ed that  regulations  encourage  agencies  to  include 
in  the  advance  notice  of  charges  any  aggravating 
factors — such  as  a previous  disciplinary  record — if 
the  agency  intends  to  impose  an  enhanced  penalty. 
The  Board  did  not  find  that  in  appellant’s  case  the 
agency  relied  upon  the  incidents  not  named  in  the 
advance  notice  as  aggravating  factors. 

Regarding  the  reasonableness  of  the  penalty,  the 
Board  noted  that  appellant’s  effectiveness  in  deal- 
ing with  those  who  used  the  facility  where  he 
worked  would  weigh  in  favor  of  mitigating  his  pen- 
alty. However,  the  Board  pointed  out  that  the  seri- 
ousness of  appellant’s  offense,  his  previous  discipli- 
nary record,  and  his  failure  to  respond  to 
counseling  outweighed  the  benefits  that  might 
stem  from  appellant’s  success  in  dealing  with  peo- 
ple. Accordingly,  the  Board  found  the  penalty  ap- 
propriate and  denied  the  petition  for  review. 

MELCHESTER  PHILLIPS  AND  JACKIE 
BUTLER  v.  DEPARTMENT  OF  JUSTICE 

(Docket  Nos.  CH075281 10370  and  CH075281 10369) 
March  11,  1983 


1.320;  1.512;  1.561;  4.125;  4.127;  4.210;  4.211; 
10.1322 

Appellants  were  removed  for  “trafficking  in  ma- 
rijuana” and  appealed  their  removal  to  the  Board’s 
regional  office.  Relying  on  the  testimony  of  an 
agency  employee,  Gary  Hendricks — who  admitted 
selling  marijuana  to  both  appellants — the  presiding 
official  upheld  the  agency’s  action. 

Appellants  petitioned  for  review,  questioning  the 
presiding  official’s  finding  that  statements  made  by 
agency  employee  Charles  Smith  corroborated 
Hendricks’  testimony  regarding  his  selling  mari- 
juana to  appellants.  Appellants  pointed  out  that 


Smith  never  actually  witnessed  transactions,  and 
the  Board  noted  that  Smith’s  statements  differed 
from  Hendrick’s  testimony  as  to  where  the  mari- 
juana was  actually  sold.  However,  the  Board  ex- 
plained that  viewed  with  the  statements  of  another 
agency  employee,  Robert  Christia,  Smith’s  state- 
ments did  help  to  support  the  charge.  According  to 
the  record,  Christia  saw  Hendricks  give  one  of  the 
appellants  a small  plastic- wrapped  package,  and 
saw  the  appellant,  in  turn,  give  Hendricks  money. 
Stating  that  Christia’s  statements  corroborated 
Hendricks’  testimony,  the  Board  found  Hendricks’ 
testimony  “competent,  credible  and  probative”  and 
found  no  error  in  the  presiding  official’s  findings  of 
fact. 

Appellants  also  contended  that  the  presiding  of- 
ficial penalized  them  for  not  testifying  at  their 
hearing  by  shifting  to  them  the  burden  of 
disproving  the  charges.  Specifically,  appellants  ex- 
pressed concern  with  the  presiding  official’s  state- 
ment that  he  balanced  the  evidence  against  “appel- 
lants’ failure  to  deny  the  allegations  against  them 
on  appeal.”  Citing  Book  v.  United  Postal  Service, 
675  F.2d  158,  160  n.  4 (8th  Cir.  1982),  the  Board 
explained  that  in  an  administrative  proceeding,  “si- 
lence may  be  considered  and  thereby  produce  an 
adverse  influence.”  However,  it  also  noted  that  a 
decision  may  not  be  based  solely  on  an  appellant’s 
failure  to  testify,  but  must  be  based  on  evidence  as 
well.  The  Board  found  Hendricks’  corroborated 
testimony  and  appellant’s  failure  to  testify  suffi- 
cient to  support  the  agency’s  action.  Therefore,  it 
denied  the  petition  for  review. 

JOE  E.  FITCHFORD  v.  DEPARTMENT  OF 
JUSTICE  (Docket  No.  AT075281 10260) 

March  2,  1983 

1.110;  1.363;  1.390;  4.120;  4.125;  4.127;  4.211 

Appellant  was  removed  from  the  position  of 
maintenance  mechanic  foreman  at  a Federal  pris- 
on. Appellant,  who  supervised  a crew  of  prison  in- 
mates responsible  for  construction  and  mainte- 
nance work,  was  charged  with  several  offenses, 
including  insubordination,  careless  workmanship, 
and  delay  in  carrying  out  instructions.  Specifically, 
appellant  allegedly  refused  to  “strip  shake”  the 
prisoners  in  his  crew  to  search  for  contraband,  ex- 
pressed his  refusal  “loudly”  to  the  employee  posted 
at  the  facility’s  rear  entrance,  and  then  was  argu- 
mentative when  discussing  the  matter  with  a supe- 
rior, Captain  Crandell. 

Although  appellant  denied  any  misconduct,  the 
Board’s  presiding  official  sustained  the  removal, 
and  appellant  filed  a petition  for  review.  Even 


though  four  persons  present  when  appellant  alleg- 
edly refused  to  search  his  crew  testified  that  they 
heard  no  insubordinate  exchange  between  appel- 
lant and  the  employee  posted  at  the  facility’s  rear 
entrance,  the  presiding  official  concluded  that  such 
an  exchange  could  have  taken  place  without  the 
witnesses  hearing  it.  The  Board  disagreed  with 
such  conclusion.  Citing  2 Wigmore,  Evidence, 

§ 664  (Chadbourn  rev.  1979),  the  Board  explained 
that  the  testimony  of  the  four  witnesses  was  “nega- 
tive evidence” — “testimony  that  a fact  did  not  oc- 
cur founded  on  the  witness’  failure  to  hear  or  see  a 
fact  which  he  would  supposedly  have  heard  or  seen 
if  it  had  occurred.”  Stating  that  the  testimony  of 
the  four  witnesses  confirmed  that  they  “were  in  po- 
sitions to  have  seen  or  heard  the  exchange  had  it 
occurred,”  the  Board  found  the  testimony  proba- 
tive of  the  fact  that  such  exchange  did  not  occur. 
The  Board  noted  that  according  to  the  record,  the 
employee  posted  at  the  entrance  was  the  only 
witness  to  claim  that  appellant  refused  to  search 
his  crew.  Therefore,  the  Board  found  no  proof  that 
appellant  refused  to  perform  the  search. 

The  Board  addressed  the  charge  that  appellant 
was  argumentative  when  he  spoke  on  the  telephone 
to  the  captain  and  that  he  was  insubordinate  when 
he  delayed  in  carrying  out  orders.  According  to 
testimony,  in  the  telephone  conversation  appellant 
expressed  his  disagreement  with  the  strip  shake 
policy  and  advised  the  captain  that  it  could  not  be 
implemented  without  consultation  with  the  union. 
Appellant  did  not  speak  loudly  while  conversing, 
and  he  began  the  search  immediately  after  the  con- 
versation ended.  The  Board  found  that  appellant’s 
behavior  did  not  indicate  insubordination  or  delay 
and,  thus,  did  not  sustain  the  charge. 

The  Board  also  considered  the  agency’s  charge 
that  appellant  exhibited  careless  workmanship,  ev- 
ident in  his  supervision  of  the  work  done  on  one  of 
the  prison  buildings.  In  his  decision,  the  presiding 
official  determined  that  appellant  had  been  careless 
when  he  permitted  the  installation  of  interior  wood 
trim  in  a position  reverse  of  how  it  was  usually  in- 
stalled. Noting  the  testimony  of  appellant’s  imme- 
diate supervisor  that  the  reverse  installation  was 
acceptable  to  him  and  other  testimony  that  rever- 
sal of  the  molding  was  to  achieve  a certain  look  and 
was  not  an  uncommon  practice  in  renovating,  the 
Board  did  not  agree  with  the  presiding  official  that 
appellant  was  careless. 

The  Board  also  discussed  the  agency’s  criticism 
of  appellant’s  roofing  work.  The  Board  pointed  out 
that  the  management  official  who  expressed  con- 
cern with  appellant’s  work  on  a particular  roof  was 
not  skilled  in  the  building  trades  and  did  not  take 
into  consideration  the  “rough  cut”  status  of  the 
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roof  at  the  time.  Again,  the  Board  did  not  find  that 
appellant  was  careless.  Therefore,  the  Board  re- 
versed the  initial  decision,  ordering  the  agency  to 
cancel  the  removal. 

GARY  K.  SMITH  v.  U.S.  POSTAL  SERVICE 

(Docket  No.  SF075281 11025) 

March  30,  1983 

1.320;  1.323;  1.400;  3.1313;  3.1321;  3.133;  7.400; 

8.213 

When  appellant  was  removed  from  the  position 
of  distribution  clerk  for  alcoholism,  he  appealed  to 
the  Board’s  regional  office.  The  presiding  official 
found  that  the  agency  had  shown  that  appellant 
was  intoxicated  on  the  date  in  question  but  found 
that  the  agency  erred  in  removing  appellant  be- 
cause it  failed  to  accommodate  his  alcoholic  condi- 
tion. The  presiding  official  reversed  the  removal, 
and  the  agency  petitioned  for  review. 

The  agency  questioned  the  presiding  official’s 
finding  that  it  failed  to  accommodate  appellant’s  al- 
coholism handicap.  The  Board  explained  that  when 
an  employee  who  is  handicapped  by  an  alcohol 
problem  is  able  to  perform  his  job  without 
jeopardizing  himself  or  others,  the  agency  is  obli- 
gated to  provide  reasonable  accommodation  for  the 
handicap,  unless  to  do  so  would  hamper  the  agen- 
cy’s operation.  However,  the  Board  added  that  re- 
quiring the  agency  to  accommodate  an  alcoholism 
handicap  “does  not  obligate  an  agency  to  tolerate 
indefinitely  misconduct  or  inefficiency  stemming 
from  an  alcoholic  condition.” 

The  Board  noted  that  according  to  the  record, 
appellant’s  alcohol-related  disciplinary  problems 
started  in  1971.  In  a ten-year  period,  appellant  was 
suspended  eight  times  for  alcohol-related  offenses. 
The  Board  also  pointed  out  that  appellant  partici- 
pated in  two  rehabilitation  programs,  but  failed  to 
rehabilitate  himself.  Although  the  record  showed 
no  problems  between  1977  and  1981,  the  Board  de- 
termined that — considering  the  agency’s  efforts  to 
help  appellant  and  his  failure  to  control  his 
problem — “appellant’s  affirmative  defense  of  hand- 
icap discrimination  must  fail.”  The  Board  reversed 
the  initial  decision  and,  therefore,  sustained  appel- 
lant’s removal. 

PERFORMANCE 

JEWEL  MORTENSEN  v.  DEPARTMENT  OF 
THE  ARMY  (Docket  No.  DE531D81 10140) 

March  11,  1983 

4.310;  6.122;  9.111;  9.321;  9.324;  9.325;  10.1322 


Because  the  agency  determined  that  appellant 
was  not  performing  at  an  acceptable  level  of  com- 
petence (ALOC),  it  denied  her  a within-grade  sala- 
ry increase.  The  agency  failed  to  issue  the  denial 
notice  60  days  before  the  end  of  the  waiting  period 
and,  therefore,  afforded  appellant  a 60-day  evalua- 
tion period.  After  that  period,  the  agency  again  in- 
formed appellant  that  her  performance  was  defi- 
cient but  failed  to  inform  her  of  her  right  to 
reconsideration  of  the  denial  or  to  appeal  to  the 
Board.  When  it  discovered  the  error,  it  informed 
appellant  of  her  right  to  appeal  to  the  Board. 

When  appellant  appealed  to  the  Board’s  regional 
office,  the  presiding  official  explained  that  the 
Board  usually  would  not  have  jurisdiction  over  this 
matter  without  reconsideration  at  the  agency  level. 
However,  because  the  agency  acted  improperly  in 
denying  appellant  an  opportunity  for  reconsidera- 
tion, the  presiding  official  found  sufficient  grounds 
to  accept  jurisdiction  of  the  matter.  Determining 
that  the  evidence  showed  that  appellant  was 
experiencing  problems  in  her  performance 
throughout  the  entire  waiting  period,  the  presiding 
official  sustained  the  agency’s  decision  that  appel- 
lant was  not  performing  at  an  acceptable  level  of 
competence.  The  presiding  official  also  found  that 
the  agency  did  not  commit  harmful  error  when  it 
failed  to  inform  appellant  of  her  right  to 
reconsideration. 

In  a petition  for  review,  appellant  contended 
that  the  presiding  official  misinterpreted 
531.407(c)(2)(iii),  which  requires  an  agency  to  base 
an  ALOC  determination  on  an  employee’s  perform- 
ance during  the  waiting  period.  Appellant  argued 
that  the  agency  based  the  negative  ALOC  determi- 
nation in  her  case  on  her  performance  during  only  a 
small  part  of  the  waiting  period.  The  Board  agreed 
with  appellant  that  her  performance  during  the  en- 
tire waiting  period  must  be  considered.  However, 
citing  Zaph  v.  Federal  Maritime  Commission,  6 
MSPB  522  (1981),  the  Board  explained  that  “great 
weight  should  be  placed  on  the  employee’s  per- 
formance during  the  60  day  redetermination  peri- 
od.” Appellant  contested  the  presiding  official’s 
conclusion  that  she  was  expriencing  problems 
throughout  the  waiting  period.  However,  the 
Board  pointed  out  that  the  presiding  official’s  re- 
view of  the  record  revealed  that  the  agency  had 
counseled  appellant  as  early  as  1978.  Finding  that 
appellant’s  arguments  were  without  substance  and 
were  mere  disagreement  with  the  presiding  offi- 
cial’s findings,  the  Board  denied  the  petition  for 
review. 
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SPECIAL  COUNSEL 

SPECIAL  COUNSEL  v.  DEPARTMENT  OF 
HOUSING  AND  URBAN  DEVELOPMENT 
(Docket  No.  HQ12088310002) 

March  1,  1983 

10.2123;  10.21243;  11.140;  16.231;  16.2323;  16.254 

The  Special  Counsel  acted  to  prevent  the  agen- 
cy’s reassignment  of  Marvin  Lesht  from  the  posi- 
tion of  Director  of  Personnel  in  the  agency’s 
Chicago  regional  office  to  the  position  of  Personnel 
Management  Specialist  in  the  agency’s  headquar- 
ters in  Washington,  D.C.  In  its  request  for  a 
90-day  extension  of  the  stays  previously  granted 
by  the  Board,  the  Special  Counsel  contended  that 
the  agency  moved  to  reassign  Mr.  Lesht  because 
he  had  provided  the  Special  Counsel  with  informa- 
tion regarding  alleged  prohibited  personnel  prac- 
tices by  a former  regional  administrator  of  the 
agency  and  testified  at  a proceeding  before  the 
Board  concerning  disciplinary  action  against  that 
former  employee. 

The  Board,  in  discussing  an  affidavit  submitted 
by  the  Special  Counsel  which  summarized  the  in- 
formation obtained  thus  far  about  Mr.  Lesht’s  situ- 
ation, noted  that  two  agency  employees  reported 
having  heard  agency  officials  express  displeasure 
with  the  contents  of  the  information  Mr.  Lesht  pro- 
vided to  the  Special  Counsel.  The  Board  further 
noted  that  according  to  the  Special  Counsel’s  infor- 
mation, one  of  these  officials  also  discussed 
removing  Mr.  Lesht  from  his  position. 

The  Board  explained  that  in  order  to  find  that 
the  agency  committed  a prohibited  personnel  prac- 
tice in  reassigning  Mr.  Lesht,  the  Special  Counsel 
must  show  that  Mr.  Lesht  made  a disclosure  pro- 
tected by  5 U.S.C.  §2302(b)(8),  that  the  agency 
subsequently  treated  him  adversely,  that  the 
deciding  official  knew  he  made  the  disclosure,  and 
that  a causal  connection  existed  between  the  action 
taken  and  the  protected  disclosure.  The  Board 
found  all  the  elements  of  reprisal  present  in  Mr. 
Lesht’s  case — even  after  considering  the  statement 
of  Daniel  M.  Hughes,  former  Deputy  Under  Secre- 
tary for  Field  Coordination  at  the  agency.  Though 
Mr.  Hughes  claimed  that  his  suggestion  that  the 
Assistant  Secretary  for  Administration  reassign 
Mr.  Lesht  was  not  based  on  the  information  Mr. 
Lesht  gave  the  Special  Counsel,  the  Board  found 
his  “statement  of  lack  of  retaliatory  motive  to  be  in 
conflict  with  the  inference  of  reprisal  which  arises 
from  the  undisputed  facts  in  the  record.”  Noting 
the  short  period  of  time  between  Mr.  Lesht’s  testi- 
mony before  the  Board  and  his  reassignment — as 


well  as  the  publicity  generated  by  Mr.  Lesht’s  tes- 
timony and  the  Special  Counsel’s  affidavit  in  this 
case — the  Board  determined  that  viewing  the 
agency’s  reassignment  of  Mr.  Lesht  as  retaliatory 
was  reasonable.  The  Board  also  pointed  out  that 
agency  counsel  represented  the  agency  both  in  Mr. 
Lesht’s  stay  case  and  in  the  disciplinary  case 
against  the  former  regional  administrator.  Concur- 
ring with  the  Special  Counsel’s  determination  that 
reasonable  grounds  existed  to  believe  that  the  pro- 
posed action  against  Mr.  Lesht  was  the  result  of  a 
prohibited  personnel  practice,  the  Board  granted 
an  extension  of  the  stay. 

TERMINATION  DURING  PROBATION 

ALVIN  E.  DUNARD  v.  DEPARTMENT  OF  AG- 
RICULTURE, FARMERS  HOME  ADMIN- 
ISTRATION (Docket  No.  SL315H8210071) 

March  28,  1983 

4.125;  4.127;  8.321;  10.1322 

Appellant,  an  accounting  technician,  was  termi- 
nated during  his  probationary  period.  Upon  appeal 
to  the  Board’s  regional  office,  appellant  contended 
that  agency  officials  had  made  an  agreement  with 
him  that  he  would  not  be  required  to  serve  a proba- 
tionary period  because  he  had  completed  one  in 
previous  Federal  service.  Appellant  argued  that  he 
had  reinstatement  eligibility  when  he  applied  for 
the  job,  that  he  had  been  appointed  non- 
competitively  by  reinstatement,  and  that  he  there- 
fore was  not  required  to  serve  a probationary 
period. 

Contrary  to  what  appellant  had  contended,  the 
presiding  official  found  that  the  agency’s  intent 
was  to  appoint  appellant  to  a career  position  from 
an  Office  of  Personnel  Management  register  and  to 
have  him  complete  a one-year  probationary  period. 
Concluding  that  appellant  was  not  appointed  to  the 
position  non-competitively  by  reinstatement  and 
was  thus  still  serving  a probationary  period,  the 
presiding  official  determined  that  the  Board  did  not 
have  jurisdiction  over  his  appeal.  He  therefore  dis- 
missed the  appeal,  and  appellant  petitioned  for 
review. 

The  Board  noted  that  as  “new”  evidence,  appel- 
lant included  with  his  petition  copies  of  personnel 
form  AD-35.  The  forms  did  not  refer  to  whether 
appellant  was  required  to  complete  a one-year  pro- 
bationary period.  Appellant  claimed  that  the  agen- 
cy had  tampered  with  the  forms.  Citing  Avansino 
v.  United  States  Postal  Service,  3 MSPB  308 
(1980),  the  Board  explained  that  new  evidence 
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must  be  accompanied  by  a reasonable  explanation 
as  to  why  such  evidence  could  not  have  been  sub- 
mitted earlier.  The  Board  determined  that  the 
forms  did  not  constitute  new  evidence.  Further,  it 
examined  the  material  and  found  it  of  insufficient 
weight  to  alter  the  presiding  official’s  decision  in 
appellant’s  case.  The  Board  noted  that  appellant 
also  relied  upon  the  forms  to  support  his  claim  that 
the  agency  tampered  with  those  forms.  However, 
since  the  Board  did  not  find  the  forms  to  be  new 
evidence,  it  did  not  consider  appellant’s  allegation. 
The  Board  did  state  that  it  was  “not  apparent  from 
the  submission  that  the  material  was  in  fact  tamp- 
ered with.”  Accordingly,  the  Board  denied  the  pe- 
tition for  review. 
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the  Treasury  (Docket  No.  AT315H8211154; 
March  22,  1983) 

SCHUBERT,  Stephen  R.  v.  U.S.  Postal  Service 
(Docket  No.  SE3538210178;  March  22,  1983) 
SCHULDER,  Daniel  J.  v.  Department  of  Com- 
merce (Docket  No.  DC03518210396;  March  7, 
1983) 

SHEGOG,  Treneil  v.  Department  of  the  Air  Force 
(Docket  No.  DA315H8210645;  March  21,  1983) 
SHENK,  William  L.  v.  Department  of  the  Army 
(Docket  No.  PH344381 10669;  March  8,  1983) 
SIEMENS,  Helen  M.  v.  Department  of  the  Army 
(Docket  No.  CH075281 10388;  March  23,  1983) 
SINGLETARY,  Vivian  v.  Office  of  Personnel  Man- 
agement (Docket  No.  AT08318211096;  March  22, 
1983) 

SMALLS,  Ernestine  v.  Veterans  Administration 
(Docket  No.  NY34438210385;  March  22,  1983) 
SMITH,  Gail  W.  v.  Veterans  Administration 
(Docket  No.  CH07528010169ADD;  March  28, 
1983)  (See  EDWARDS,  Carl  L.) 

SOULIOS,  Basil  D.  v.  Department  of  Energy 
(Docket  No.  DC03518210253;  March  25,  1983) 
SPANGENBERG,  Margaret  M.  v.  Office  of  Per- 
sonnel Management  (Docket  No. 

NY831L81 10291  ADD;  March  17,  1983) 
SPENCER,  Shirley  A.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  SL831L8210137;  March  1, 
1983) 

STACY,  John  L.  v.  Department  of  Justice,  Bureau 
of  Prisons  (Docket  No.  AT07528210861ADD; 
March  7,  1983) 

STEPHENS,  Margaret  B.  v.  Office  of  Personnel 
Management  (Docket  No.  DE831L80014;  March 
22,  1983) 

STEVENSON,  Dan  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT831L8210966;  March  1, 
1983) 


THOMPSON,  Henry  M.  v.  Department  of  Trans- 
portation (Docket  No.  AT075281 1 1220;  March  22, 
1983) 

THOMPSON,  J.  Kirk  v.  Department  of  Agricul- 
ture (Docket  No.  DE34438210150;  March  22, 
1983) 

TIDWELL,  Mae  v.  Tennessee  Valley  Authority 
(Docket  No.  AT34438211142;  March  8,  1983) 
TOWERS,  Merl  E.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DE08318210115;  March  7, 

1983) 

VANCE,  Lindsay  T.  v.  Tennessee  Valley  Authori- 
ty (Docket  No.'  AT03518210374;  March  17,  1983) 
VIRAY,  Alejandro  G.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  SF08318210520;  March  11, 
1983) 

WALL,  Marvin  D.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT831L8210939;  March  7, 
1983) 

WARREN,  Kenneth  B.  v.  Veterans  Administra- 
tion (Docket  No.  AT344381 10432;  March  3,  1983) 
WILLIAMS,  Eddie  B.  v.  Department  of  Treasury 
(Docket  No.  AT07528210712;  March  23,  1983) 
WOLFE,  Anita  L.  v.  Department  of  Labor,  Mine 
Safety  and  Health  Administration  (Docket  No. 
PH03518210256;  March  25,  1983) 

WOODS,  Donald  R.  v.  Department  of  the  Navy 
(Docket  No.  AT07528211137;  March  25,  1983) 
ZEIGLER,  Michael  v.  Department  of  Justice 
(Docket  No.  DA07528210231;  March  9,  1983) 
ZUEHL,  Norman  v.  Department  of  the  Air  Force 
(Docket  No.  DA07528210267;  March  17,  1983) 

REQUEST  FOR  STAY 

SPECIAL  COUNSEL  (George  R.  Spanton)  v.  De- 
partment of  Defense,  Defense  Contract  Audit 
Agency  (Docket  No.  HQ12088310009;  March  22, 
1983) 

OPPORTUNITY  TO  FILE  A RESPONSE 

SPECIAL  COUNSEL  (Marvin  Lesht)  v.  Depart- 
ment of  Housing  and  Urban  Development  (Dock- 
et No.  HQ12088310002;  March  14,  1983) 

ASSIGNED  TO  AN  ADMINISTRATIVE  LAW 
JUDGE 

JOHNSON,  Pauline  G.  v.  Agency  for  International 
Development  (Docket  No.  HQ35928310004; 

March  24,  1983) 

SPECIAL  COUNSEL  v.  Will  R.  Mackin,  Jr. 
(Docket  No.  HQ120683110006;  March  4,  1983) 

EXTENSIONS  OF  TIME 

ABBOTT,  Noel  W.,  et  al.  v.  Department  of  Trans- 
portation, Federal  Aviation  Administration 
(Docket  No.  AT075281F2066;  March  21,  1983) 
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BLALOCK,  Robert  L.,  et  al.  v.  Department  of 
Agriculture  and  Office  of  Personnel  Management 
(intervenor)  (Docket  No.  AT03518110533;  March 
24,  1983) 

ERRATA 

ALLEN,  Kenneth  N.  v.  Department  of  the  Interi- 
or (Docket  No.  SF03518010532;  March  4,  1983) 
BOYD,  Dorothy  v.  Department  of  the  Interior 
(Docket  No.  SF03518010122;  March  4,  1983)  (See 
ALLEN,  Kenneth  N.) 

BURROUGH,  Barbara  v.  Department  of  the  Inte- 
rior (Docket  No.  SF03518010164;  March  4,  1983) 
(See  ALLEN,  Kenneth  N.) 

FLEICE,  Marilyn  v.  Department  of  the  Interior 
(Docket  No.  SF03518010159;  March  4,  1983)  (See 
ALLEN,  Kenneth  N.) 

JONES,  Archie  M.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT08318210909;  March  25, 
1983) 

SPECIAL  COUNSEL  v.  Bobby  Gene  Willett 
(Docket  No.  HQ12068210027;  March  24,  1983) 
(See  SPECIAL  COUNSEL  v.  Rudolfo  Trujillo) 
SPECIAL  COUNSEL  v.  Chanler  C.  Biggs  (Docket 
No.  HQ12068210033;  March  24,  1983)  (See  SPE- 
CIAL COUNSEL  v.  Rudolfo  Trujillo) 

SPECIAL  COUNSEL  v.  Gary  Morgan  (Docket 
No.  HQ12068210028;  March  24,  1983)  (See  SPE- 
CIAL COUNSEL  v.  Rudolfo  Trujillo) 

SPECIAL  COUNSEL  v.  Henry  P.  West  (Docket 
No.  HQ12068210030;  March  24,  1983)  (See  SPE- 
CIAL COUNSEL  v.  Rudolfo  Trujillo) 

SPECIAL  COUNSEL  v.  John  R.  Winfield  (Docket 
No.  HQ12068210029;  March  24,  1983)  (See  SPE- 
CIAL COUNSEL  v.  Rudolfo  Trujillo) 

SPECIAL  COUNSEL  v.  Nathaniel  Sims  (Docket 
No.  HQ12068210011;  March  24,  1983)  (See  SPE- 
CIAL COUNSEL  v.  Rudolfo  Trujillo) 

SPECIAL  COUNSEL  v.  Rudolfo  Trujillo  (Docket 
No.  HQ120681 10014;  March  24,  1983) 
TENNISON,  Phillip  R.  v.  Department  of  the  Air 
Force  (Docket  No.  SF07528210490;  March  4, 
1983) 
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CASE  SUMMARIES 


ADVERSE  ACTIONS 

RICHARD  T.  ADAMS,  ET  AL.  v.  DEPART- 
MENT OF  TRANSPORTATION  (Docket  No. 
NY075281F0424) 

April  25,  1983 

1.311;  1.3711;  2.130;  4.200;  4.310;  4.320;  6.720; 
8.290;  8.291;  8.29113;  8.291131;  8.29121;  8.29122; 
8.291312;  8.29134;  8.29135;  8.2914;  8.29142; 

8.29144;  8.29145;  10.110;  10.116;  10.1211;  10.1212; 
10.122 

Appellants  were  removed  from  their  positions  as 
air  traffic  controllers  for  striking  against  the 
United  States  Government  and  for  absence  without 
leave  (AWOL).  When  appellants  appealed  to  the 
Board’s  regional  office,  the  presiding  official  found 
the  agency’s  charges  supported  by  the  evidence, 
except  in  the  case  of  appellant  Copping.  Appellants 
petitioned  for  review. 

Appellants  contended  that  the  agency  used  tac- 
tics to  delay  the  discovery  process  and  that  the' 
presiding  official  should  have  imposed  sanctions 
against  the  agency  for  such  conduct.  The  Board  ex- 
plained that  sanctions  are  imposed  at  the  discretion 
of  the  presiding  official,  who  considers  the  dili- 
gence and  good  faith  in  a party’s  effort  to  comply 
with  the  discovery  order.  The  Board  found  no  indi- 
cation that  the  agency  was  significantly  untimely  in 
its  responses  to  the  presiding  official’s  orders  or 
that  the  agency  prejudiced  the  expeditious  resolu- 
tion of  these  cases.  Appellants  also  objected  to  the 
presiding  official’s  rejection  of  their  post-hearing 
brief  because  it  was  filed  late.  The  Board  noted 
that  appellants’  representative  made  no  effort  to 
request  an  extension  of  time  before  the  issuance  of 
the  initial  decision.  Further,  the  Board  reviewed 
the  pleadings  in  question  and  concluded  that  their 
content  was  similar  to  that  of  the  petitions  for  re- 
view. Thus,  the  Board  found  no  error  in  the  presid- 
ing official’s  handling  of  appellants’  brief. 

The  Board  also  addressed  appellants’  contention 
that  because  they  were  not  arrested  or  indicted, 
the  agency  improperly  invoked  the  “crime  provi- 
sion” of  5 U.S.C.  §7513(b)(l)  to  shorten  the  notice 
period  to  seven  days.  Citing  Schapansky  v.  De- 
partment of  Transportation,  MSPB  Docket  No. 
DA075281F1130  (October  28,  1982),  the  Board  ex- 


plained that  the  fact  that  participating  in  a strike 
against  the  government  is  a felony,  coupled  with 
evidence  that  an  employee  was  absent  from  work 
during  a strike  and  was  among  picketers,  is  suffi- 
cient cause  for  the  agency  to  believe  that  the  em- 
ployee has  committed  a crime  for  which  a sentence 
of  imprisonment  might  be  imposed.  Considering 
that  the  tower  chief  of  appellants’  facility  knew 
that  85  percent  of  his  workforce  was  AWOL,  that 
picketing  was  going  on  at  his  facility,  that  none  of 
the  appellants  contacted  the  facility  to  explain 
their  absence,  and  that  appellants  had  a deadline 
for  returning  to  work,  the  Board  determined  that 
the  tower  chiefs  conclusion  that  appellants  were 
striking  was  reasonable.  Thus,  the  Board  found  the 
agency’s  waiver  of  the  30-day  notice  period 
appropriate. 

The  Board  discussed  appellants’  arguments  con- 
cerning the  wording  of  the  letters  sent  notifying 
them  of  the  possibility  of  their  removal.  The  letter 
stated  that  appellants  had  the  right  to  respond 
“within”  seven  days  of  receipt  of  the  letter.  The 
Board  explained  that  in  Baracco  v.  Department  of 
Transportation,  MSPB  Docket  No. 

DC075281F0895  (April  25,  1983),  (see  page  15  of 
this  issue),  it  held  that  the  agency’s  requirement 
that  the  appellant  respond  “within  7 calendar  days” 
afforded  an  opportunity  to  reply  until  the  end  of 
the  seventh  calendar  day  and  was  therefore  in  ac- 
cordance with  regulations.  Appellants  also  ques- 
tioned the  agency’s  use  of  the  word  “intend”  in  the 
letter,  claiming  that  it  demonstrated  a pre- 
ordained decision  to  remove  them.  The  letter  in- 
formed appellants  that  their  striking  served  as  the 
basis  for  the  proposed  or  “intended”  action.  The 
Board  noted  the  tower  chiefs  testimony  that  if  an 
employee  were  found  to  be  on  strike,  that  employ- 
ee would  be  removed — whereas,  after  the  issuance 
of  the  proposal,  employees  who  were  found  not  to 
be  on  strike  were  not  removed.  Thus,  the  Board 
concluded  that  the  wording  of  the  letter  proposing 
removal  sufficiently  appraised  appellants  of  their 
rights  to  respond  to  the  charges. 

The  Board  also  discussed  the  adverse  inference 
that  the  presiding  official  drew  from  appellants’ 
failure  to  testify  at  the  hearing  and  appellants’  dis- 
agreement with  such  inference.  Citing  Baxter  v. 
Palmigiano,  425  U.S.  308  (1976),  the  Board  ex- 
plained that  it  is  permissible  to  draw  an  adverse  in- 
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ference  from  a party’s  silence  in  the  face  of  evi- 
dence that  incriminates  him.  Noting  that  the 
agency  provided  evidence  of  appellants’  participa- 
tion in  a strike,  the  Board  concluded  that  the 
presiding  official’s  inference  was  proper. 

The  Board  addressed  appellants’  contention  that 
the  tower  chiefs  actions  caused  them  to  be  “locked 
out”  of  the  facility.  According  to  the  tower  chief, 
he  spoke  over  the  public  address  system  to  inform 
employees  that  they  could  return  to  work  and 
would  be  escorted  into  the  facility.  He  further 
testified  that  the  facility  gates  were  not  locked 
when  he  made  his  announcement.  The  Board  con- 
cluded that  anyone  within  hearing  distance  of  the 
announcement  was  informed  that  he  could  return 
to  work.  The  Board  held  in  Campbell  v.  Depart- 
ment of  Transportation,  MSPB  Docket  No. 
DE075281FO674  (April  25,  1983),  (see  page  16  of 
this  issue),  that  in  order  to  take  advantage  of  the 
President’s  amnesty  offer,  an  employee  had  to  noti- 
fy the  agency  within  the  time  limits  specified  that 
he  wished  to  return  to  work.  Because  testimony  in- 
dicated that  each  appellant  could  have  returned  to 
work  before  his  “deadline  shift”  and  because  none 
of  the  appellants  attempted  to  return  to  work  or 
contact  the  facility,  the  Board  could  not  find  that 
the  tower  chief  “locked  out”  appellants. 

The  Board  considered  issues  specific  to  individu- 
al appellants.  Though  the  record  indicated  that  ap- 
pellant Brennan  was  charged  with  being  AWOL 
from  August  3 through  August  8,  the  Board  found 
that  the  agency’s  placement  of  him  in  an  AWOL 
status  was  unsuppported  by  the  evidence.  Accord- 
ing to  the  agency’s  time  and  attendance  report,  ap- 
pellant Brennan  was  on  jury  duty  the  week  before 
the  strike.  Subsequently,  the  agency  attempted  to 
have  appellant  released  from  jury  duty,  but  was  in- 
formed by  the  court  that  it  would  not  release  ap- 
pellant unless  he  requested  to  be  released.  The  rec- 
ord did  not  indicate  that  the  agency  tried  further  to 
have  appellant  released  or  to  contact  him  about  the 
matter.  The  tower  chief  admitted  that  if  he  had 
known  that  appellant  was  on  jury  duty,  he  would 
not  have  charged  him  with  being  on  strike  or 
AWOL.  Thus,  finding  no  evidence  that  appellant 
participated  in  the  strike  or  that  the  agency  or- 
dered his  return  to  work,  the  Board  found  the 
charges  against  appellant  unsupported.  The  Board 
explained  that  regulations  provide  that  an  employ- 
ee is  entitled  to  leave  without  loss  of  pay  when  that 
employee  is  summoned  for  jury  duty.  The  Board 
added  that  an  agency  may  require  an  employee  to 
return  to  work  if  no  hardship  would  result. 

The  case  of  appellant  Coleman  also  involved  jury 
duty.  In  his  case,  the  agency  contacted  the  court 


on  August  3 requesting  his  release  from  jury  duty. 
However,  the  court  stated  that  since  appellant  was 
serving  on  a jury  in  which  cases  were  still  pending, 
his  attendance  was  required  whenever  his  jury  was 
notified  to  convene.  Again,  the  Board  found  no  evi- 
dence that  appellant  participated  in  the  strike  or 
that  the  agency  made  any  further  attempts  to 
arrange  his  return  to  work.  Accordingly,  the  Board 
reversed  the  initial  decision  as  to  the  removal  of 
appellants  Brennan  and  Coleman,  ordering  the 
agency  to  cancel  the  actions  separating  those  ap- 
pellants. The  Board  affirmed  the  initial  decision  as 
modified  as  to  the  removals  of  the  remaining  appel- 
lants, sustaining  those  removals. 

Appellants  and  their  docket  numbers  are  as  fol- 
lows: ADAMS,  Richard  (Docket  No. 
NY075281F0424);  AMODEO,  William  (Docket  No. 
NY075281F0430);  BENDER,  Richard  (Docket  No. 
NY075281F0435);  BIANCAMANO,  Robert  (Dock- 
et No.  NY075281F0439);  BONACUM,  Bruce 
(Docket  No.  NY075281F0442);  BRENNAN,  James 
(Docket  No.  NY075281F0450);  BRONLEBEN, 
Richard  (Docket  No.  NY075281F0454);  BROPHY, 
Joseph  (Docket  No.  NY075281F0455); 

BRUNNER,  John  (Docket  No.  NY075281F0457); 
BURNS,  Richard  (Docket  No.  NY075281F0460); 
CARLSTROM,  Kenneth  (Docket  No. 
NY075281F0469);  CECIL,  William  (Docket  No. 
NY075281F0473);  CHEVALIER,  Antonio  (Docket 
No.  NY075281F0477);  COLEMAN,  John  (Docket 
No.  NY075281F0482);  CONNELLY,  Thomas 
(Docket  No.  NY075281F0486);  CONTEGNI, 
Charles  (Docket  No.  NY075281F0487); 
CONTEGNI,  Thomas  (Docket  No. 
NY075281F0488). 

CORRIGAN,  Martin  (Docket  No. 
NY075281F0492);  CRESONG,  Claude  (Docket  No. 
NY075281F0495);  CURRAN,  Gerard  (Docket  No. 
NY075281F0500);  DARCY,  Charles  (Docket  No. 
NY075281F0507);  DAWSON,  Gary  (Docket  No. 
NY075281F0509);  DE  LEONARDIS,  Dennis 
(Docket  No.  NY075281F0512);  DENNY,  Douglas 
(Docket  No.  NY075281F0515);  DI  MASSO, 
Anthony  (Docket  No.  NY075281F0520); 
DORRANCE,  Bernard  (Docket  No. 
NY075281F0522);  DUFFIELD,  Raymond  (Docket 
No.  NY075281F0523);  ENNIS,  Wayne  (Docket  No. 
NY075281F0531);  ERIANNE,  Gregory  (Docket 
No.  NY075281F0532);  FINNEGAN,  James  (Dock- 
et No.  NY075281F0538);  FOREE,  James  (Docket 
No.  NY075281F0544);  FRY,  James  (Docket  No. 
NY075281F0548);  GIANNATTASIO,  Allen  (Dock- 
et No.  NY075281F0556);  MILLER,  Raymond 
(Docket  No.  NY075281F0671);  ROCKS,  Edward 
(Docket  No.  NY075281F0748). 
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KIPP  C.  ANDERSON,  ET  AL.  v.  DEPART- 
MENT OF  TRANSPORTATION,  FEDERAL 
AVIATION  ADMINISTRATION  (Docket  No. 
SL075281F0347) 

April  25,  1983 

1.311;  1.410;  1.570;  4.125;  4.200;  4.310;  8.290;  8.291; 
8.29111;  8.291111;  8.29113;  8.29121;  8.29122; 
8.29123;  8.2913;  8.291311;  8.291312;  8.29142; 
10.1322. 

Appellants  were  removed  from  positions  as  air 
traffic  control  specialists  for  participation  in  a 
strike  against  the  Federal  Government  and  for  ab- 
sence without  leave  (AWOL).  Appellants  appealed 
to  the  Board’s  regional  office.  The  presiding  official 
found  that  the  agency  established  a prima  facie 
case  of  strike  participation  by  each  of  the  appel- 
lants, which  none  of  the  appellants  were  able  to  re- 
but. Thus,  he  sustained  the  removals. 

In  a petition  for  review,  appellants  challenged 
several  of  the  presiding  official’s  findings,  including 
one  that  the  agency  did  meet  its  burden  of  showing 
that  the  strike  continued  beyond  10  a.m.,  August 
5,  1981.  The  Board  pointed  out  that  in  Ketchem  v. 
Department  of  Transportation,  MSPB  Docket  No. 
DA075281F0713  (May  28,  1982),  it  held  that  the 
strike  began  on  August  3 and  continued  at  least 
through  August  6.  The  Board  saw  no  reason  to 
disburb  its  finding  in  Ketchem.  The  Board  ex- 
plained that  in  order  to  prove  an  employee  was  on 
strike  after  August  6,  the  agency  was  required  to 
prove  that  the  strike  was  indeed  in  progress  on  the 
date  in  question  and  that  the  employees  could  have 
returned  to  work  on  that  date.  Noting  that  in  this 
case,  only  appellant  Haynes  was  charged  with 
strike  participation  commencing  after  August  6 
(August  11),  the  Board  stated  that  the  agency  pre- 
sented evidence  to  show  that  picketing  was  taking 
place  at  the  facility  after  August  12.  Thus,  accord- 
ing to  the  record,  any  employee  with  a deadline 
shift  up  to  and  including  August  12  would  have 
been  permitted  to  return  to  work  on  that  shift.  The 
Board  found  no  reason  to  disagree  with  the  presid- 
ing official’s  finding  that  the  strike  continued 
through  August  12. 

The  Board  addressed  appellants’  claim  that  they 
were  confused  about  the  deadline  shift.  The  Board 
expressed  its  view  that  the  “grace  period”  granted 
by  the  President  had  no  effect  whatever  on  appel- 
lants’ offenses  of  strike  participation  or  AWOL. 
The  Board  stated  that  the  “ ‘grace  period’  was 
merely  an  unrequited  offer  to  allow  strikers  to  re- 
habilitate themselves  by  returning  to  duty,  that  is, 
a form  of  conditional  amnesty.”  The  Board  pointed 
out  that  appellants  had  knowledge  of  the  grace  pe- 


riod. F urther,  it  noted  that  appellants  neither  re- 
ported to  the  agency  after  the  strike  began,  nor 
took  steps  to  ascertain  their  precise  deadlines. 
Finding  that  “neither  proof  of  the  deadline  nor  no- 
tification thereof  can  be  regarded  as  an  element  of 
the  strike  charge,”  the  Board  determined  that  con- 
fusion as  to  the  exact  time  of  the  “deadline  shift” 
did  not  rebut  the  agency’s  prima  facie  case. 

The  Boai’d  discussed  appellants’  argument  that 
the  public  statements  of  the  President  and  high 
ranking  agency  officials  denied  them  an  opportuni- 
ty to  make  meaningful  oral  and  written  replies  to 
the  charges  against  them.  Specifically,  appellants 
alleged  that  the  President’s  remarks  and  the  in- 
structions issued  by  agency  headquarters  exerted  a 
“command  influence”  over  the  agency  deciding  offi- 
cials, thus  affecting  the  deciding  officials’  inde- 
pendent judgment  and  rendering  appellants’  re- 
plies futile.  However,  the  Board  found  the 
statements  of  President  Reagan,  former  Secretary 
of  Transportation  Lewis,  and  Federal  Aviation  Ad- 
ministrator Helms  to  contain  specific  information 
about  the  penalty  for  striking  if  employees  chose 
not  to  return  within  the  grace  period.  The  Board 
found  no  indication  that  these  statements  consti- 
tuted determinations  as  to  whether  an  individual 
employee  or  a group  of  employees  was  either  on 
strike  or  AWOL.  The  Board  explained  that  agen- 
cies should  afford  employees  prior  knowledge  of 
disciplinary  guidelines.  The  Board  noted  that  al- 
though in  the  case  of  the  air  traffic  controller 
strike,  disciplinary  guidelines  were  announced  by 
the  President  and  Department  of  Transportation 
officials,  the  guidelines  explained  in  the  public 
statements  expressed  what  was  set  forth  in  the 
governing  statute.  Moreover,  the  penalty  dis- 
cussed for  those  employees  found  to  have  partici- 
pated in  the  strike  was  in  line  with  the  penalty  de- 
scribed in  agency  penalty  tables  and  policy 
statements.  Thus,  the  Board  found  no  evidence 
that  these  public  statements  infringed  upon  the 
agency  reply  process  or  negatively  affected  appel- 
lants’ rights. 

Regarding  whether  written  instructions  from 
agency  headquarters  influenced  the  deciding  offi- 
cials’ authority,  the  Board  reviewed  the  agency’s 
general  notices,  which  include  sample  notice  let- 
ters, guidance  regarding  oral  replies,  and  'instruc- 
tions about  processing  removal  actions.  The  Board 
found  the  general  notices  to  be  an  effort  by  the 
agency  to  provide  uniform  guidelines  that  would 
satisfy  regulatory  requirements.  The  Board  found 
no  indication  that  the  general  notices  would  have 
impaired  a deciding  official’s  use  of  this  own  judg- 
ment on  the  merits  of  the  charges  against  each 
appellant. 
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The  Board  considered  issues  raised  by  individual 
appellants.  Appellant  Ingle  alleged  that  he  was  co- 
erced into  striking  and  thus  participated  in  the 
strike  involuntarily.  Specifically,  appellant  claimed 
that  a fellow  controller  threatened  to  drown  him  if 
he  did  not  join  the  strikers.  Appellant  testified  that 
he  feared  for  his  family’s  safety,  but  that  he  did  not 
report  the  threat  until  he  responded  to  agency  in- 
terrogatories. Citing  Johnson  v.  Department  of 
Transportation,  MSPB  Docket  No. 

DC075281F0998  (November  10,  1982),  the  Board 
explained  that  in  order  for  an  appellant  to  show 
that  he  was  coerced  into  striking,  he  must  show 
that  he  received  a threat  “sufficient  to  instill  in 
him,  a reasonable  fear  of  physical  danger  . . . which 
a person  of  ordinary  firmness  would  not  be  ex- 
pected to  resist.”  Noting  that  the  controller  who 
allegedly  threatened  appellant  never  repeated  the 
threat  and  that  appellant  delayed  in  reporting  the 
threat,  the  Board  found  appellant’s  assertions  of 
fear  and  coercion  questionable.  Thus,  it  agreed 
with  the  presiding  official  that  appellant  did  not  es- 
tablish a defense  of  coercion. 

Appellant  Cooke  alleged  that  he  was  denied  an 
opportunity  to  make  an  oral  reply.  According  to 
the  record,  appellant  was  confused  as  to  the 
scheduling  of  his  appointment  for  oral  reply. 
Though  he  arrived  late  for  the  appointment,  his 
representative  had  arrived  on  time  and  had  given 
the  oral  reply  without  appellant.  The  agency  re- 
fused appellant  another  opportunity  to  make  an 
oral  reply.  Noting  that  appellant  submitted  a writ- 
ten reply  in  which  he  made  no  explanations  in  de- 
fense of  his  case,  the  Board  found  that  appellant’s 
participation  in  the  oral  reply  session  most  likely 
would  not  have  affected  the  agency’s  decision. 

Appellant  Chamberlain  contended  that  he  had 
not  participated  in  the  strike,  but  was  absent  be- 
cause of  illness.  The  Board  noted  that  the  record 
included  testimony  and  medical  documentation 
which  indicated  that  appellant  was  occasionally 
bothered  by  an  allergy  and  that  the  medication  he 
took  for  the  allergy  disqualified  him  from  per- 
forming the  duties  of  his  position.  Though  appel- 
lant claimed  that  he  had  an  allergic  flare-up  from 
July  through  August,  he  did  not  notify  the  agency 
of  his  illness  on  the  dates  he  was  charged  with 
striking,  until  he  responded  to  agency  interrogato- 
ries in  May  1982.  Although  appellant’s  supervisor 
had  informed  employees  that  sick  leave  would  very 
likely  be  denied  in  the  event  of  strike,  he  testified 
that  he  did  not  advise  them  not  to  request  it  in  the 
event  of  illness.  Both  appellant  and  his  supervisor 
testified  that  although  appellant’s  medication  inca- 
pacitated him  for  air  traffic  controlling  duties,  it 
did  not  hamper  his  ability  to  perform  administra- 
tive duties.  The  Board  noted  appellant’s  argument 


that  he  failed  to  report  for  work  because  he  feared 
that  agency  officials  would  think  he  was  intention- 
ally disqualifying  himself  from  air  traffic  control 
work.  Stating  that  it  could  not  accept  requesting 
sick  leave  or  appearing  for  administrative  duty  as 
more  a showing  of  strike  participation  than  not  re- 
porting for  work  at  all,  the  Board  found  appellant’s 
allegations  of  illness  lacking  in  credibility.  Accord- 
ingly, the  Board  affirmed  the  initial  decision,  sus- 
taining appellants’  removals,  except  in  the  case  of 
appellant  Weiss.  The  agency  filed  a separate  peti- 
tion for  review  in  his  case.  In  the  case  of  appellant 
Kolody,  the  Board  ordered  the  agency  to  cancel  its 
suspension  of  him  from  August  8 through  August 
26,  1981. 

Appellants’  names  and  docket  numbers  are  as 
follows:  ANDERSON,  Kipp  C.  (Docket  No. 
SL075281F0347);  ARNOTT,  Eugene  M.  (Docket 
No.  SL075281F0348);  BERTELS,  Thomas  E. 
(Docket  No.  SL075281F0351);  BLUME,  Gerard  A. 
(Docket  No.  SL075281F0356);  CHAMBERLAIN, 
Robert  P.,  Jr.  (Docket  No.  SL075281F0367); 
COOKE,  Lester  E.,  Jr.  (Docket  No. 
SL075281F0374);  DOWNS,  Paula  J.  (Docket  No. 
SL075281F0385);  DOWNS,  Thomas  G.  (Docket  No. 
SL075281F0386);  DRURY,  Larry  A.  (Docket  No. 
SL075281F0387);  EBELING,  William  L.  (Docket 
No.  SL075281F0034);  FLYNN,  Steven  C.  (Docket 
No.  SL075281F0398);  FUESTER,  James  W.,  Jr. 
(Docket  No.  SL075281F0400);  HAAS,  Merle  M. 
(Docket  No.  SL075281F0413);  HARMS,  William  L. 
(Docket  No.  SL075281F0417);  HAYNES,  Michael 
J.  (Docket  No.  SL075281F0418). 

INGLE,  Michael  W.  (Docket  No. 
SL075281F0428);  KAULLEN,  Loyd  G.  (Docket 
No.  SL075281F0440);  KING,  Ralph  J.  (Docket  No. 
SL075281F0444);  KOLODY,  Anthony  M.  (Docket 
No.  SL075281F0446);  LARKIN,  Michael  C.  (Dock- 
et No.  SL075281F0452);  LAWSON,  Curtis  L. 
(Docket  No.  SL075281F0454);  McNEEL, 

RONALD  J.  (Docket  No.  SL075281F0024); 
MIDDLEMAS,  George  L.,  Jr.  (Docket  No. 
SL075281F0469);  MILLER,  Stephen  L.  (Docket 
No.  SL075281F0471);  NELSON,  Gary  E.  (Docket 
No.  SL075281F0477);  OLSEN,  Rex  A.  (Docket  No. 
SL075281F0482);  PHILLBRICK,  Theo  A.  (Docket 
No.  SL075281F0492);  PLUMB,  Scott  D.  (Docket 
No.  SL075281F0493);  POTTY,  Robert  L.  (Docket 
No.  SL075281F0496);  RAMIREZ,  Jeanette  L. 
(Docket  No.  SL075281F0502);  RICHARDS,  James 
E.  (Docket  No.  SL075281F0506);  SELLERS,  John 
S.  (Docket  No.  SL075281F0516);  STRAMBERG, 
Kenneth  J.  (Docket  No.  SL075281F0530); 
VOEGELE,  Richard  E.  (Docket  No. 
SL075281F0543);  ZONGKER,  Earl  D.  (Docket  No. 
SL075281F0555). 
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GARY  S.  BARACCO  v.  DEPARTMENT  OF 
TRANSPORTATION  (Docket  No. 

DC075281F0895) 

April  25,  1983 

1.550;  4.300;  6.900;  8.290;  8.291;  8.291111; 

8.291131;  8.29121;  8.29123 

Appellant,  an  air  traffic  control  specialist,  was 
removed  for  striking  against  the  United  States 
Government  and  for  absence  without  leave 
(AWOL).  According  to  the  record,  appellant  failed 
to  report  for  duty  on  August  3,  1981  and  also 
missed  his  deadline  shift  on  August  7.  When  ap- 
pellant appealed  to  the  Board’s  regional  office,  the 
presiding  official  found  that  the  agency  failed  to  re- 
tain appellant  in  a duty  status  or  a nonduty  with 
pay  status  during  the  notice  period.  Therefore,  the 
presiding  official  sustained  the  removal,  but  or- 
dered the  agency  to  place  appellant  in  a nonduty 
with  pay  status  from  August  8 to  August  24,  the 
effective  date  of  appellant’s  removal.  Both  appel- 
lant and  the  agency  filed  petitions  for  review. 

Though  appellant  argued  that  the  agency  did  not 
prove  its  charges  against  him,  the  Board  deter- 
mined that  the  evidence — including  a photograph 
of  him  among  picketers  and  the  testimony  of  his 
supervisor — established  a prima  facie  case  of  his 
voluntary  participation  in  the  strike.  The  Board 
also  noted  appellant’s  argument  that  the  agency’s 
deciding  official  had  no  independent  decision- 
making authority  concerning  appellant’s  removal 
and  that  the  deciding  official  merely  followed  or- 
ders from  agency  headquarters.  The  Board  noted, 
however,  that  the  deciding  official  tesitifed  that  he 
proposed  removal  only  in  appropriate  cases.  More- 
over, the  Board  pointed  out  that  in  12  cases,  the 
deciding  official  issued  notices  of  proposed  remov- 
al, but  decided  not  to  take  removal  actions  because 
the  air  traffic  controllers  concerned  were  on 
verified  sick  or  annual  leave.  Thus,  the  Board 
found  that  the  deciding  official  exercised  independ- 
ent judgment. 

The  Board  also  discussed  the  presiding  official’s 
requirement  that  appellant  show  that  the  agency 
committed  harmful  error  by  not  affording  him  “not 
less  than  7 days”  to  respond  to  the  removal  propos- 
al. According  to  the  record,  the  notice  of  proposed 
removal,  dated  August  7 and  sent  to  appellant  by 
certified  mail,  indicated  that  appellant  could  reply 
“within  7 calendar  days”  after  receipt  of  the  notice. 
Appellant  received  the  notice  on  August  11.  On 
August  14,  the  deciding  official  received  two  unda- 
ted letters  from  appellant.  In  one  letter,  appellant 
requested  further  information  before  answering 
the  charges;  in  the  other  letter,  appellant  re- 


quested an  extension  of  time  in  which  to  reply  and 
access  to  the  material  on  which  the  agency  based 
the  proposed  removal.  Though  the  agency  denied 
the  request  for  an  extension  of  time,  it  informed 
appellant  that  he  could  make  an  appointment  to  re- 
view the  material  on  which  it  based  the  action  and 
could  submit  a written  response  before  August  18, 
when  the  seven-day  notice  period  expired.  Appel- 
lant submitted  no  further  reply  to  the  removal  pro- 
posal. Thus,  the  agency  removed  him  effective  Au- 
gust 24. 

The  Board  noted  appellant’s  argument  that  the 
agency  violated  5 U.S.C.  §7513(b)  because  it  denied 
him  a seven-day  reply  period  and  required  him  to 
respond  “within  7 calendar  days  after”  receipt  of 
the  removal  proposal.  Appellant  also  pointed  out 
that  the  agency’s  reply  to  his  request  for  an  exten- 
sion of  time  specified  that  a written  response  was 
to  be  submitted  “ prior  to  August  18,  1981,  the  ex- 
piration of  the  seven  day  notice  period.”  Therefore, 
appellant  contended  that  the  agency,  in  its  removal 
proposal,  erred  in  requiring  him  to  respond  before 
the  end  of  the  seventh  day  after  receipt  of  the  no- 
tice, then  erred  further,  in  its  letter  denying  the 
request  for  an  extension  of  time,  by  allowing  him 
no  more  than  six  days  in  which  to  reply  to  the  no- 
tice of  proposed  removal. 

Discussing  the  time  afforded  an  employee  to  re- 
ply to  an  adverse  action,  the  Board  explained  that 
because  the  day  the  notice  is  received  is  not  a full 
calendar  day,  it  is  not  counted.  The  Board  stated 
that  the  seventh  day  after  appellant’s  receipt  of  the 
removal  proposal  was  August  18.  Moreover,  the 
Board  determined  that  appellant  clearly  under- 
stood that  he  had  seven  days  in  which  to  respond 
because,  in  his  request  for  an  extension  of  time,  he 
stated  that  “I  do  not  feel  that  . . . seven  days  is  a 
reasonable  time  for  filing  a response.”  Therefore, 
the  Board  found  that  the  agency’s  statement  that 
appellant  was  required  to  respond  “within  7 calen- 
dar days”  clearly  gave  him  until  the  end  of  August 
18  to  reply.  However,  the  Board  also  determined 
that  the  information  in  the  deciding  official’s  letter 
denying  appellant’s  request  for  an  extension  of 
time  conflicted  with  that  in  the  removal  proposal  in 
that  the  extension  of  time  letter  gave  a response 
date  before  actual  expiration  of  the  seven-day  no- 
tice period.  Though  the  record  did  not  reveal 
whether  such  discrepancy  misled  appellant,  the 
Board  found  that  appellant  did  not  show  he  was 
harmed  by  such  error. 

The  Board  also  considered  appellant’s  claim  that 
the  agency’s  failure  to  provide  him  an  adequate  re- 
sponse period  rendered  his  removal  unlawful  and 
reversible,  regardless  of  whether  the  agency’s  pro- 
cedural error  was  harmful  under  §7701(c)(2)(A). 


15 


The  Board  stated  that  appellant’s  argument  raised 
the  question  of  whether  an  agency’s  failure  to  com- 
ply with  a procedure  under  5 U.S.C.  §7513  was  re- 
versible error  because  an  adverse  action  is  “not  in 
accordance  with  law”  or  whether  the  error  must  be 
considered  under  the  “harmful  error”  standard. 
The  Board  concluded  that  the  “harmful  error” 
standard  was  applicable  in  reviewing  an  agency’s 
failure  to  comply  with  procedures  under  5 
U.S.C. §7513. 

The  Board  noted  that  the  Civil  Service  Reform 
Act  of  1978  was  ambiguous  as  to  the  standard  Con- 
gress intended  the  Board  to  apply  to  violations  of 
statutory  procedures.  The  Board  stated,  however, 
that  the  ambiguity  can  be  resolved  by  applying  the 
rules  of  statutory  construction.  The  Board  ex- 
plained that  one  of  the  rules  of  statutory  construc- 
tion is  that  effect  must  be  given  to  every  word  of  a 
statute  so  that  no  provision  will  be  superfluous  or 
insignificant.  The  Board  pointed  out  that  this  rule 
cannot  be  complied  with  if  it  accepts  the  proposi- 
tion that  statutory  procedural  errors  should  be  an- 
alyzed under  the  “not  in  accordance  with  law” 
standard  because  regulations,  as  well  as  statutes, 
have  the  force  and  effect  of  law.  Therefore,  the 
Board  stated  that  if  it  reviewed  statutory  viola- 
tions under  the  “not  in  accordance  with  law”  stand- 
ard, it  must  also  review  regulatory  violations  un- 
der that  standard.  Noting  that  such  action  would 
render  the  harmful  error  provision  meaningless, 
since  no  procedural  violations  would  then  be  sub- 
ject to  it,  the  Board  stated  that  the  way  to  give 
meaning  to  both  of  the  sections  was  to  apply  the 
“harmful  error”  provision  to  all  procedural  errors 
and  to  apply  the  “not  in  accordance  with  law”  pro- 
vision to  other  unlawful  actions.  The  Board  con- 
cluded that  agency  procedural  errors  were  subject 
to  review  under  the  “harmful  error”  standard  of  5 
U.S.C.  §7701(c)(2)(A). 

The  Board  explained  that  the  consideration  in  re- 
viewing the  effect  of  procedural  errors  was  wheth- 
er the  error  impaired  the  employee’s  ability  to  de- 
fend against  the  adverse  action  or  whether  the 
error  had  an  effect  on  the  agency’s  action  so  as  to 
cause  harmful  error  under  5 U.S.C.  §701(c)(2)(A). 
Further,  the  Board  explained  that  it  has  held  that 
an  agency’s  failure  to  afford  an  employee  “not  less 
than  7 days”  to  answer  charges  was  not  cause  for 
reversal  unless  the  employee  showed  harmful  er- 
ror. It  added  that  the  Court  of  Claims  and  the 
Court  of  Appeals  adopted  similar  standards  of 
review. 

The  Board  determined  that  in  appellant’s  case, 
he  did  not  demonstrate  that  his  ability  to  present 
his  case  was  prejudiced  because  he  was  given  only 
six  days  to  respond  to  the  removal  proposal. 


Though  the  Board  found  that  the  agency  erred  in 
not  providing  the  “not  less  than  7 days,”  it  found 
that  appellant  did  not  show  that  the  agency 
committed  procedural  error  so  serious  as  to  war- 
rant reversal  of  the  removal. 

The  agency  challenged  the  presiding  official’s 
finding  that  it  improperly  failed  to  retain  appellant 
in  a nonduty  status  with  pay  during  the  notice  peri- 
od from  August  8 through  24.  The  Board  noted  that 
the  deciding  official  testified  that  he  never  consid- 
ered retaining  appellant  in  a duty  or  pay  status, 
and  that  unless  appellant  justified  his  absence,  he 
would  not  be  allowed  to  work  once  he  missed  his 
deadline  shift.  The  record  had  no  indication  that 
appellant  tried  to  contact  the  deciding  official  or  to 
return  to  work  during  the  notice  period.  Thus,  the 
Board  found  that  the  agency  properly  maintained 
appellant  in  a nonpay  status  during  the  notice  peri- 
od. The  Board  affirmed  the  initial  decision  as 
modified,  sustaining  appellant’s  removal.  Also,  the 
Board  vacated  the  presiding  official’s  order  as  to 
the  pay  status  of  appellant  during  the  removal  no- 
tice period. 

ROBERT  L.  CAMPBELL,  ET  AL.  v.  DEPART- 
MENT OF  TRANSPORTATION  (Docket  No. 
DE075281F0674) 

April  25,  1983 

1.110;  1.120;  1.311;  4.124;  4.125;  4.127;  4.210;  8.290; 
8.291;  8.29113;  8.291131;  8.29121;  8.29122; 

8.291251;  8.291311;  8.29134;  8.291352;  10.500 

The  54  appellants  in  this  case  were  removed 
from  their  positions  as  air  traffic  controllers  for 
striking  against  the  United  States  Government  and 
for  absence  without  leave  (AWOL).  When  appel- 
lants appealed  to  the  Board’s  regional  office,  the 
presiding  official  sustained  the  agency  actions. 
However,  in  the  case  of  appellant  Root,  the  presid- 
ing official  found  that  since  he  hotified  the  agen- 
cy— before  he  received  his  removal  proposal — that 
he  was  “ready,  willing,  and  able”  to  return  to 
work,  the  agency  improperly  placed  him  in  non- 
duty, nonpay  status  during  the  removal  notice  pe- 
riod. Consequently,  the  presiding  official  directed 
the  agency  to  place  appellant  Root  in  a duty  and 
pay  status  from  the  date  he  requested  to  be  re- 
turned to  work  until  the  effective  date  of  his  re- 
moval. Both  the  agency  and  appellants  petitioned 
for  review. 

Discussing  whether  appellants  participated  in  a 
strike,  the  Board  explained  that  in  Schapansky  v. 
Department  of  Transportation,  MSPB  Docket  No. 
DA075281F1130  (October  28,  1982),  it  determined 
that  an  agency  may  establish  a prima  facie  case  of 
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voluntary  participation  by  showing  an  employee’s 
unauthorized  absence  from  duty  during  the  strike. 
The  Board  further  explained  that  the  burden  would 
then  be  the  employee’s  to  show  that  he  was  un- 
aware of  the  strike  or  that  his  absence  was  for  an- 
other reason.  According  to  the  record,  except  for 
appellant  Root,  none  of  the  appellants  requested  to 
be  returned  to  work  or  offered  a reason  for  their 
absence  other  than  the  strike.  Therefore,  the 
presiding  official  determined  that  the  agency  had 
shown  that  appellants  participated  in  the  strike. 

The  Board  also  discussed  the  charge  that  appel- 
lants Gold  and  Wallace  joined  in  the  strike  after 
August  6,  1981.  Because  both  appellants  were  on 
approved  leave  and  were  taking  their  regular  days 
off  during  part  of  the  strike  period,  appellant  Gold 
was  charged  with  strike  participation  August  13  to 
August  18  and  appellant  Wallace,  August  13  to  Au- 
gust 19.  Citing  Ketchem  v.  Department  of  Trans- 
portation, MSPB  Docket  No.  DA075281F0713  (May 
28,  1982,  the  Board  explained  that  when  an  em- 
ployee was  charged  with  participation  in  the  air 
traffic  controller  strike  beginning  after  August  6, 
the  agency  had  to  prove  that  the  strike  was  in 
progress  on  the  date  in  question  and  the  employee 
could  have  reported  for  work  that  day.  Finding 
that  “it  [was]  more  likely  true  than  not  true”  that 
the  strike  continued  at  least  until  August  17,  1981, 
the  Board  noted  that  appellants  had  neither  con- 
tacted the  agency  nor  attempted  to  report  for  ' 
duty.  Thus,  the  Board  found  that  the  agency  estab- 
lished a prima  facie  case  of  strike  participation  by 
appellants  Gold  and  Wallace. 

According  to  the  record,  the  rest  of  the  appel- 
lants were  charged  with  strike  participation  begin- 
ning during  the  August  3-6  notice  period  until  the 
agency  issued  their  notices  of  removal.  However, 
several  appellants  contended  that  they  were  on 
leave  for  at  least  part  of  the  strike  period. 
Nonetheless,  evidence  indicated  that  all  of  the  ap- 
pellants had  been  given  general  notice  by  the  agen- 
cy that  all  annual  leave  would  be  cancelled  in  the 
event  of  a strike.  Also,  in  some  cases,  the  appel- 
lants themselves  or  their  spouses  were  contacted 
by  telephone  and  informed  that  their  leave  was 
cancelled. 

The  Board  addressed  appellants’  allegation  that 
the  agency’s  failure  to  inform  them  of  their  individ- 
ual deadlines,  along  with  ambiguous  statements  by 
the  President  and  the  Secretary  of  Transportation, 
misled  them  into  believing  that  they  were  dis- 
charged after  the  grace  period  stipulated  by  the 
President.  To  support  their  contention  that  they 
were  not  required  to  make  a futile  request  to  re- 
turn to  work,  appellants  cited  cases  involving  the 
legality  of  an  employer  “locking  out”  striking  pri- 


vate sector  employees — that  is,  an  employer  with- 
holding work  from  employees  to  gain  a concession 
from  them.  The  Board  explained  that  a lockout  is 
unlawful  when  it  interferes  with  employee  rights 
under  section  7 of  the  National  Labor  Relations 
Act,  including  the  right  to  strike.  Further,  the 
Board  noted  cases  in  which  private  sector  employ- 
ees who  believed  they  were  unlawfully  discharged 
“were  not  required  to  engage  in  the  futile  act  of  no- 
tifying their  employers  of  their  intent  to  abandon 
the  strike  and  their  desire  to  return  to  work.” 

The  Board  noted  that  5 U.S.C.§7311  and  18 
U.S.C.  §1918  prohibit  Federal  employees  from 
striking.  The  Board  knew  of  no  instances  in  which 
the  lockout  principle  applied  in  private  sector  cases 
was  applied  in  cases  of  prohibited  striking  by  Fed- 
eral employees.  Finding  the  private  sector  exam- 
ples inapplicable  to  appellants’  situation  as  striking 
Federal  employees,  the  Board  noted  that  the  Pres- 
ident’s amnesty  offer  and  subsequent  instructions 
issued  by  the  agency  delineated  any  rights  the  ap- 
pellants had  regarding  readmission  to  their  work- 
place. The  Board  pointed  out  that  in  order  to  be 
readmitted,  appellants  had  to  notify  the  agency,  on 
or  before  their  next  regularly  scheduled  tour  of 
duty,  that  they  wanted  to  return  to  work.  Since  ap- 
pellants failed  to  do  so,  the  Board  found  them  sub- 
ject to  removal. 

In  its  petition,  the  agency  challenged  the 
presiding  official’s  finding  that  appellant  Root  was 
improperly  suspended.  Citing  Martel  v.  Depart- 
ment of  Transportation,  MSPB  Docket  No. 
BN075281F0558  (April  25,  1983),  (see  page  21  of 
this  issue),  the  Board  explained  that  an  appellant 
must  show  that  he  contacted  an  agency  official  with 
decision-making  powers  and  communicated  the  de- 
sire to  return  to  work.  The  Board  added  that  the 
agency’s  refusal  to  readmit  the  employee  would 
render  the  employee’s  absence  involuntary.  Ac- 
cording to  the  record,  appellant  Root  telephoned 
his  supervisor  on  August  8 — before  the  issuance  of 
his  proposed  removal  notice — and  requested  per- 
mission to  return  to  work.  The  supervisor  informed 
appellant  Root  that  he  had  missed  the  deadline  and 
therefore  could  not  return.  The  Board  found  that 
the  agency  erred  in  suspending  appellant  Root 
from  August  8 until  his  removal.  Accordingly,  the 
Board  affirmed  the  initial  decision.  It  ordered  the 
agency  to  amend  its  records  to  place  appellant 
Root  in  a pay  status  from  August  8,  1981  to  Sep- 
tember 2,  1981. 

The  54  appellants  and  their  docket  numbers  are 
as  follows:  BAILEY,  Isiah  (Docket  No. 
DE075281F0658);  BAKER,  Peter  J.  (Docket  No. 
DE075281F0661);  BAWEK,  Rick  W.  (Docket  No. 
DE075281F0663);  BICKFORD,  Barbara  I.  (Docket 
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No.  DE075281F0666);  CAMPBELL,  Robert  L. 
(Docket  No.  DE075281F0674);  COLLIER,  William 
R.  (Docket  No.  DE075281F0677);  DOWSE,  Dennis 
L.  (Docket  No.  DE075281F0689);  DUNCAN, 
Richard  B.  (Docket  No.  DE075281F0690); 
FINCHER,  Stephen  G.  (Docket  No. 
DE075281F0694);  GOLD,  David  (Docket  No. 
DE075281F0701);  GULICK,  Gilbert  R.  (Docket 
No.  DE075281F0706);  HARRISON,  David  C. 
(Docket  No.  DE075281F0712);  HAYES,  John  F. 

Jr.  (Docket  No.  DE075281F0713);  HIPSHER,  Tim- 
othy F.  (Docket  No.  DE075281F0715);  HOOD, 
Frederick  L.  (Docket  No.  DE075281F0716); 
HUME,  James  R.  (Docket  No.  DE075281F0720); 
KEBARTAS,  Robert  M.  (Docket  No. 
DE075281F0726);  KELLING,  Terry  T.  (Docket 
No.  DE075281F0727);  KEMPTER,  Keith  T.  (Dock- 
et No.  DE075281F0728);  KLAHN,  Leslie  H.,  Jr. 
(Docket  No.  DE075281F0731);  KOVACH,  Robert 
E.  (Docket  No.  DE075281F0733);  KRAUSS, 
Lawrence  J.  (Docket  No.  DE075281F0734); 
KREUZER,  Joseph  J.  (Docket  No. 
DE075281F0735);  LIGHT,  Bradley  P.  (Docket  No. 
DE075281F0741). 

MEACHUM,  Bruce  C.  (Docket  No. 
DE075281F0753);  MITCHELL,  Danny  M.  (Docket 
No.  DE075281F0759);  MICHAELS,  Rodney  P. 
(Docket  No.  DE075281F0754);  MICHAELS, 

Teresa  M.  (Docket  No.  DE075281F0755);  MUNOZ, 
Bartholomew  H.  (Docket  No.  DE075281F0764); 
MURPHY,  Michael  M.  (Docket  No. 
DE075281F0765);  NORD,  Michael  A.  (Docket  No. 
DE075281F0769);  NOVOTNY,  John  A.  (Docket 
No.  DE075281F0771);  O’GRADY,  Robert  M. 
(Docket  No.  DE075281F0773);  OTTERSBERG, 
Darrell  G.  (Docket  No.  DE075281F0775); 
PHILLIPS,  Edward  E.  (Docket  No. 
DE075281F0781);  PRICE,  Roger  E.  (Docket  No. 
DE075281F0785);  PUTNEY,  Thomas  A.  (Docket 
No.  DE075281F0786);  REDDING,  Shannon  K. 
(Docket  No.  DE075281F0791);  ROOT,  Russell  S. 
(Docket  No.  DE075281F0795);  SAENZ,  Alfred 
(Docket  No.  DE075281F0797);  SCHILTHUIS, 
James  L.  (Docket  No.  DE075281F0802); 
SHALLCROSS,  David  W.  (Docket  No. 
DE075281F0805);  SOUKUP,  Jerry  W.  (Docket 
No.  DE075281F0811);  SPINUZZI,  James  T. 
(Docket  No.  DE075281F0812);  TAYLOR,  Darrel 
L.  (Docket  No.  DE075281F0818);  VAN  DUSEN, 
Paula  J.  (Docket  No.  DE075281F0828);  VAN 
DYKE,  Robert  L.  (Docket  No.  DE075281F0829); 
VAUGHAN,  Paul  D.  (Docket  No. 
DE075281F0830);  VIOLETTE,  Michael  J.  (Docket 
No.  DE075281F0832);  WALLACE,  Thaddeus  W. 
(Docket  No.  DE075281F0835);  WALLER,  Richard 

D.  (Docket  No.  DE075281F0836);  WARD,  Robert 

E.  (Docket  No.  DE075281F0838);  WEIMER, 


Thomas  G.  (Docket  No.  DE075281F0842); 
WILLIAMS,  Debra  J.  (Docket  No. 
DE075281F0846). 

CRAG  T.  COONS  v.  DEPARTMENT  OF  THE 
NAVY  (Docket  No.  SE075281 10128) 

April  4,  1983 

1.410;  1.630;  4.212;  4.300;  10.1322 

Appellant,  a digital  computer  systems  adminis- 
trator, was  removed  for  conflict  of  interest  and  for 
interfering  with  an  agency  investigation.  Accord- 
ing to  the  record,  the  agency  deemed  appellant’s 
association  with  a contractor  who  worked  for  the 
agency  a conflict  of  interest.  Apparently,  appellant 
became  interested  in  a computer  package  offered 
by  the  contractor  and  subsequently  began  to  re- 
cruit other  employees  and  held  a meeting  to  dem- 
onstrate the  computer  package.  When  the  agency 
investigated  appellant’s  activities,  he  stated  that 
he  would  sue  the  persons  who  had  accused  him  of 
wrongdoing.  These  remarks  were  interpreted  as 
threats  that  interfered  with  the  agency’s 
investigation. 

Appellant  appealed  to  the  Board’s  regional  of- 
fice. Although  the  presiding  official  found  the 
charges  supported  by  the  evidence,  he  reversed 
appellant’s  removal,  finding  that  the  agency 
committed  harmful  procedural  error  because  the 
official  who  proposed  the  action  lacked  impartiali- 
ty. As  evidence  of  bias,  the  presiding  official  found 
that  the  proposing  official  had  opposed  appellant’s 
appointment  as  head  of  the  division  and  had  tried 
to  have  him  transferred — despite  the  opinions  of 
others  that  appellant  was  competent  and  had  up- 
graded his  division.  The  presiding  official  based  his 
decision  that  the  agency  committed  harmful  proce- 
dural error  on  the  testimony  of  the  deciding  official 
who  stated  that  he  would  have  imposed  any  penal- 
ty short  of  no  penalty  at  all,  had  it  been  recom- 
mended by  the  proposing  official. 

The  agency  petitioned  for  review.  Consequently, 
the  Board  found  that  the  presiding  official  erred 
when  he  considered  the  proposing  official’s  bias  and 
found  it  harmful  error  under  5 C.F.R.  § 1201(c)(3). 
The  Board  explained  that  such  bias  was  a factor 
that  instead  should  have  been  considered  in  exam- 
ining the  appropriateness  of  the  penalty.  Deter- 
mining that  it  should  reconsider  appellant’s  case 
without  giving  the  proposing  official’s  recommen- 
dation any  weight,  the  Board  examined  appellant’s 
situation  applying  Douglas  v.  Veterans  Adminis- 
tration, 5 MSPB  313  (1981). 

Considering  the  reasonableness  of  the  penalty, 
the  Board  noted  that  appellant  had  been  an  agency 
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employee  for  13  years,  had  performed  satisfactori- 
ly, and  had  acquired  no  previous  disciplinary  rec- 
ord. The  Board  further  noted  the  presiding  offi- 
cial’s finding  that  the  proposing  official  knew  of 
appellant’s  involvement  with  the  contractor  but 
said  nothing  about  it,  that  appellant  made  no  effort 
to  conceal  his  activities,  and  that  appellant  did  not 
believe  he  was  creating  a conflict  situation  at  the 
time.  Noting  that  the  bias  of  the  proposing  official 
was  instrumental  in  the  agency’s  decision  to  re- 
move appellant,  the  Board  could  not  find  appel- 
lant’s removal  reasonable.  However,  it  found  the 
charges  against  appellant  serious.  Finding  that  ap- 
pellant exercised  poor  judgment  in  his  supervisory 
and  managerial  duties,  the  Board  determined  that 
a reduction  in  grade  to  the  next  lower  non- 
supervisory  position  was  the  maximum  reasonable 
penalty.  Accordingly,  the  Board  affirmed  the  ini- 
tial decision  as  modified  as  to  the  two  charges 
against  appellant  and  vacated  the  finding  of  harm- 
ful error.  It  ordered  the  agency  to  cancel  the  re- 
moval and  to  substitute  a reduction-in-grade 
action. 

ETHEL  B.  HOWARD  v.  DEPARTMENT  OF 
COMMERCE,  NATIONAL  WEATHER 
SERVICE  (Docket  No.  AT075281 10216) 

April  7,  1983 

3.110;  3.140;  3.400;  3.430;  6.120;  6.1242;  10.110; 
10.12141;  10.122 

Because  of  her  unsatisfactory  performance,  ap- 
pellant was  demoted  from  the  GS-10  position  of 
weather  service  specialist  to  the  GS-7  position  of 
meteorologist  technician.  Appellant  appealed  to 
the  Board’s  regional  office,  claiming  that  the  agen- 
cy discriminated  against  her.  Although  appellant 
did  not  deny  that  her  performance  was  deficient, 
she  contended  that  it  was  affected  by  improper 
training  and  a hostile  atmosphere.  The  presiding 
official  found  that  although  the  agency  proved  the 
charge,  appellant  had  shown  that  the  demotion  was 
a pretext  for  age  and  sex  discrimination.  The 
presiding  official  cancelled  the  demotion,  and  the 
agency  petitioned  for  review. 

In  its  petition,  the  agency  contended  that  the 
Board  prematurely  accepted  jurisdiction  of  the  ap- 
peal. The  agency  asserted  that  the  issues  in  appel- 
lant’s appeal  to  the  Board  were  the  same  as  those 
contained  in  a discrimination  complaint  appellant 
had  filed  with  the  agency.  The  Board  explained 
that  when  an  employee  has  a discrimination  com- 
plaint pending  with  the  agency,  the  employee  may 
not  appeal  that  matter  to  the  Board  until  either  120 
days  expires  after  the  filing  of  the  complaint  or  the 
agency  resolves  the  complaint.  In  appellant’s  case, 


the  Board  determined  that  it  did  not  have  jurisdic- 
tion to  accept  the  appeal  when  it  was  filed,  but  it 
found  that  since  120  days  had  elapsed  between  the 
filing  of  the  discrimination  complaint  and  the 
Board’s  hearing  on  appeal,  the  Board  could  accept 
the  appeal  as  within  its  jurisdiction. 

In  considering  the  issue  of  discrimination,  the 
Board  noted  that  when  appellant  was  not  selected 
for  a job  in  the  agency’s  radar  unit,  she  was  ad- 
vised that  younger  men  than  the  two  men  over  60 
then  employed  in  the  unit  were  needed.  When  ap- 
pellant was  selected  to  fill  a subsequent  vacancy  in 
the  unit,  her  work  was  closely  monitored,  her  er- 
rors were  documented,  and  she  was  reprimanded 
in  front  of  her  peers.  One  of  appellant’s  supervisors 
commented  that  “it  was  not  a woman’s  job.”  Also, 
appellant  was  given  retirement  information,  in- 
cluding a computation  of  her  retirement  benefits, 
without  requesting  such  information.  Thus,  the 
Board  agreed  with  the  presiding  official  that  the 
agency’s  action  was  a pretext  for  age  and  sex 
discrimination. 

The  Board  also  addressed  the  agency’s  conten- 
tion that  the  presiding  official  failed  to  make  a de- 
termination on  whether  appellant’s  retirement  was 
involuntary.  The  Board  noted  that  appellant,  who 
retired  a month  after  she  filed  her  appeal  with  the 
regional  office,  made  no  attempt  to  amend  her  ap- 
peal to  include  appeal  of  her  allegedly  involuntary 
retirement.  Further,  the  Board  pointed  out  that  at 
the  hearing,  appellant  only  mentioned  her  retire- 
ment in  explaining  the  chronology  of  her  govern- 
ment service  and  in  reporting  her  receipt  of  unso- 
licited retirement  information.  Thus,  the  Board 
found  that  it  lacked  jurisdiction  to  consider  appel- 
lant’s allegedly  coerced  resignation.  Accordingly, 
the  Board  affirmed  the  initial  decision  as  modified, 
directing  the  agency  to  cancel  appellant’s 
demotion. 

WILLIAM  KAYS  AND  VAUGHN  LETENYEI  v. 
DEPARTMENT  OF  TRANSPORTATION,  FED- 
ERAL AVIATION  ADMINISTRATION 

(Docket  Nos.  CH075281F2014  and 
CH075281F2202) 

April  25,  1983 

4.310;  8.290;  8.291;  8.291131;  8.29121;  8.29131; 
8.291352 

Appellants,  air  traffic  controllers,  were  removed 
from  their  positions  for  participation  in  a strike 
against  the  Federal  Government  and  for  absence 
without  leave  (AWOL).  When  appellants  appealed 
to  the  Board’s  regional  office,  the  presiding  official 
ordered  the  agency  to  cancel  their  removal  actions. 
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However,  she  determined  that  appellant  Letenyei 
should  be  suspended  for  60  days  for  AWOL. 

According  to  the  record,  on  August  1,  1981,  ap- 
pellant Letenyei’s  supervisor  telephoned  him  to  in- 
form him  that  his  annual  leave  scheduled  for  Au- 
gust 2 through  August  16  was  cancelled  beginning 
August  3,  when  he  was  required  to  report  for  his 
scheduled  shift.  Appellant  did  not  report  for  duty. 
On  August  15,  he  called  his  facility  to  find  out  the 
shift  for  which  he  was  scheduled — though  he  stated 
that  he  supposed  that  he  had  already  been  fired. 
His  supervisors  informed  him  that  he  would  have 
to  appear  at  an  oral  hearing.  There,  appellant  ex- 
plained that  he  did  not  report  for  work  because  he 
had  vacation  plans  and  also  needed  to  attend  to 
some  real  estate  matters.  Appellant  contended  that 
the  agency  had  no  authority  to  cancel  his  leave  un- 
less an  operational  emergency  existed.  The 
presiding  official  agreed  with  appellant’s  argument 
and  found  that  the  agency  violated  the  collective 
bargaining  agreement  between  the  agency  and  the 
union  when  it  cancelled  appellant’s  leave.  Further, 
the  presiding  official  determined  that  since  appel- 
lant was  absent  because  he  refused  to  accept  the 
improper  cancellation  of  his  leave,  the  agency 
failed  to  show  that  appellant  participated  in  the 
strike. 

The  Board  explained  that  it  held  in  McPartland 
v.  Department  of  Transportation,  MSPB  Docket 
No.  DA075281F1018  (February  8,  1983),  that  the 
union-agency  contract  required  only  the  reasonable 
likelihood  of  the  existence  of  an  operational  emer- 
gency before  the  agency  could  cancel  approved 
leave.  Finding  that  an  operational  emergency  was 
foreseeable  at  the  facility  where  appellant 
Letenyei  worked,  the  Board  determined  that  the 
agency’s  cancellation  of  appellant’s  leave  was  prop- 
er. The  Board  noted  that  appellant  was  not  absent 
because  he  was  unable  to  report  for  work  and  that 
he  testified  that  he  would  have  returned  to  work 
after  the  strike  began  if  his  supervisors  had  di- 
rected him  to  do  so.  Pointing  out  that  during  the 
strike,  appellant  appeared  on  a picket  line  and  at- 
tended a union  rally,  the  Board  concluded  that  ap- 
pellant failed  to  rebut  the  agency’s  prima  facie 
case  showing  his  participation  in  the  strike. 

Regarding  appellant  Kays,  the  record  revealed 
that  he  received  two  notices  of  proposed  removal. 
The  first  charged  him  with  being  on  strike  and 
AWOL  from  August  3 through  6,  1981;  the  second 
letter  cancelled  the  first  letter  and  charged  him  for 
the  period  August  5 through  24,  1981.  The 
presiding  official  agreed  with  appellant  that  the 
agency’s  issuance  of  the  second  letter  resulted  in 
harmful  procedural  error.  The  Board  explained 
that  when  an  adverse  action  is  proposed  against  an 


employee,  regulations  provide  that  employee  with 
“a  reasonable  time,  but  not  less  than  7 days,  to  an- 
swer orally  and  in  writing  and  to  furnish  affidavits 
and  other  documentary  evidence  in  support  of  the 
answer.”  The  Board  added  that  in  Baracco  v.  De- 
partment of  Transportation,  Docket  No. 
DC075281F0895  (April  25,  1983),  (see  page  15  of 
this  issue),  it  held  that  when  an  agency  affords  an 
employee  less  than  seven  days  to  respond,  such  er- 
ror does  not  call  for  reversal  of  the  adverse  action 
unless  evidence  indicates  that  the  error  is  likely  to 
have  harmful  effect  on  the  outcome  of  the  action. 

The  agency  filed  a petition  for  review,  denying 
harmful  error  on  its  part.  According  to  the  record, 
on  August  25,  appellant  appeared  at  his  oral  hear- 
ing prepared  to  explain  that  August  3 and  4 were 
his  regular  days  off,  that  he  had  a physical  exami- 
nation and  was  hospitalized  for  migraine  headaches 
on  August  3,  and  that  he  was  incapacitated  by  ill- 
ness and  medication  from  August  3 through  August 
6.  However,  when  appellant  arrived  at  the  hear- 
ing, he  received  the  second  letter  of  proposed  re- 
moval, which  changed  the  dates  of  the  charges 
against  him.  Appellant  requested  a postponement 
of  his  oral  reply  hearing,  but  his  request  was  not 
granted  by  the  agency.  Moreover,  appellant  twice 
requested  an  extension  of  time  in  which  to  reply, 
but  the  agency  failed  to  respond  to  either  request. 
Because  the  agency  failed  to  postpone  his  oral  re- 
ply, he  assumed  that  he  had  to  review  the  agency’s 
record  and  respond  to  the  new  charges  against  him 
on  the  same  day  he  received  them.  The  presiding 
official  determined  this  to  be  a reasonable  conclu- 
sion on  appellant’s  part. 

The  Board  noted  the  agency’s  claim  that  had  ap- 
pellant made  a request  for  a second  oral  reply,  it 
would  have  been  granted.  However,  it  pointed  out 
that  the  agency  did  not  contest  appellant’s  testimo- 
ny and  thereby  demonstrate  error  by  the  presiding 
official  in  finding  that  appellant 'had  clearly  re- 
quested an  opportunity  to  answer  the  new  charges 
at  a later  date.  The  Board  also  noted  the  agency’s 
argument  that  it  had  provided  extended  time  for 
appellant  to  reply  because  the  deciding  official 
waited  14  days  after  appellant  received  the  second 
letter  to  issue  the  notice  of  removal.  Nonetheless, 
the  Board  found  that  appellant  properly  requested, 
but  was  denied,  an  opportunity  to  reply  to  the 
amended  charges.  Moreover,  the  Board  deter- 
mined that  appellant  was  given  less  than  one  day  to 
submit  evidence  in  support  of  a written  answer  to 
the  amended  charges.  Thus,  the  Board  agreed  with 
the  presiding  official  that  appellant  was  deprived  of 
procedural  rights  and  that  the  agency  committed 
harmful  error. 
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The  agency  also  argued  that  appellant’s  failure  to 
call  the  facility  on  August  3 and  4 indicated  his  in- 
tent to  be  absent  beginning  August  5.  The  Board 
stated  that  because  the  agency  deleted  the  August 
3 and  4 dates  from  the  charges,  it  caused  appellant 
to  withhold  medical  evidence  and  testimony  which 
would  have  explained  his  conduct.  Thus,  the  agen- 
cy hampered  appellant’s  ability  to  reply.  The  Board 
noted  that  the  agency  had  revoked  the  proposed 
removal  notice  of  another  employee  who  proved  ab- 
sence because  of  hospitalization.  Thus,  the  Board 
affirmed  as  modified  the  initial  decision  as  to  the 
finding  that  appellant  Kays’  removal  could  not  be 
sustained  because  of  the  agency’s  commission  of 
harmful  procedural  error  in  removing  appellant.  It 
ordered  the  agency  to  cancel  appellant  Kays’  re- 
moval. Further,  the  Board  reversed  the  initial  de- 
cision as  to  appellant  Letenyei’s  removal  and  sus- 
tained the  action  against  him. 

DONALD  C.  McGEAN  v.  NATIONAL  LABOR 
RELATIONS  BOARD  (Docket  No. 

DC075281 10531) 

April  22,  1983 

10.1322;  10.225 

Appellant  was  suspended  from  membership  in 
the  bar.  Consequently,  the  agency  removed  him 
from  his  position  of  attorney  advisor  for  failing  to 
maintain  a necessary  qualification  and  for  unpro- 
fessional conduct.  When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding  official  found 
the  agency’s  charges  supported  by  the  evidence. 
She  also  found  that  the  Board  lacked  jurisdiction  to 
review  the  decision  of  the  District  of  Columbia 
Court  of  Appeals  suspending  appellant  from  bar 
membership. 

In  a petition  for  review,  appellant  disagreed  with 
the  presiding  official’s  finding  that  the  Board  was 
without  authority  to  review  the  District  of  Colum- 
bia Court  of  Appeals  decision.  He  claimed  that  a 
member  of  the  bar  may  not  be  suspended  unless 
the  charges  are  written,  made  under  oath,  and  pre- 
sented to  the  court.  Contending  that  the  court 
lacked  subject  matter  jurisdiction  because  the  oath 
requirement  was  jurisdictional,  appellant  main- 
tained that  the  court’s  decision  was  void. 

The  Board  agreed  that  absence  of  subject  matter 
jurisdiction  may  make  a judgment  void.  However, 
it  stressed  the  difference  between  an  absence  of 
subject  matter  jurisdiction  and  an  error  in  the  ex- 
ercise of  jurisdiction.  It  explained  that  a court  has 
the  power  to  determine  its  own  jurisdiction,  but 
that  an  error  in  making  such  a determination  would 
not  render  a judgment  completely  null.  The  Board 
added  that  the  District  of  Columbia  Court  of  Ap- 


peals has  within  its  jurisdiction  the  power  to  disci- 
pline attorneys  who  are  members  of  the  bar.  Ac- 
cording to  the  record,  after  his  suspension, 
appellant  filed  a motion  to  vacate  the  court’s  order, 
alleging  that  the  complaint  against  him  was  not 
verified  as  required  by  the  D.C.  Code.  The  court 
denied  the  motion,  asserting  that  if  its  decision  had 
any  defect,  it  was  not  a jurisdictional  one.  The 
Board  stated  that  even  if  the  court  committed  a ju- 
risdictional error,  such  action  “would  only  be  an  er- 
roneous exercise  of  subject  matter  jurisdiction  and 
would  not  constitute  a court  acting  in  absence  of 
subject  matter  jurisdiction.”  Finding  that  this  er- 
ror would  not  render  the  judgment  void,  since  the 
court  still  had  general  subject  matter  jurisdiction, 
the  Board  determined  that  it  lacked  authority  to 
review  the  court’s  decision. 

The  Board  also  considered  appellant’s  argument 
that  his  membership  in  the  U.S.  District  Court  for 
the  District  of  Columbia  was  sufficient  bar  mem- 
bership for  employment  qualification  purposes. 
However,  noting  that  a GS-905  attorney  must  be  li- 
censed to  practice  as  an  attorney,  the  Board 
agreed  with  the  presiding  official’s  determination 
that  appellant  did  not  meet  the  continuing  require- 
ment for  bar  membership.  Accordingly,  the  Board 
denied  the  petition  for  review. 

LAWRENCE  G.  MARTEL  v.  DEPARTMENT  OF 
TRANSPORTATION,  FEDERAL  AVIATION 
ADMINISTRATION  (Docket  No. 

BN075281F0558) 

April  25,  1983 

1.311;  1.410;  4.212;  6.125;  8.290;  8.291;  8.29113; 
8.291131;  8.2912;  8.29122;  8.29123;  8.2913; 

8.291312;  10.720 

Appellant,  an  air  traffic  controller,  was  removed 
for  participation  in  a strike  against  the  United 
States  Government  and  for  absence  without  leave 
(AWOL).  According  to  the  record,  appellant  left 
the  facility  where  he  worked  one  hour  before  the 
end  of  his  shift  on  August  3,  1981  and  failed  to  re- 
port for  duty  on  August  4 and  5.  He  appealed  to 
the  Board’s  regional  office,  contending  that  the 
agency  had  suspended  him  without  regard  for  the 
procedures  required  under  5 U.S.C.  §7513(6),  when 
it  placed  him  in  a nonduty,  nonpay  status  for  the 
notice  period  of  his  removal.  The  presiding  official 
found  that  the  agency  did  suspend  appellant  from 
August  10  through  September  1,  a period  in  which 
appellant  was  “ready,  willing,  and  able”  to  return 
to  work.  Because  the  suspension  was  for  more  than 
14  days,  the  presiding  official  determined  that  the 
Board  had  jurisdiction  over  the  action.  Finding 
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that  the  agency  committed  harmful  error  in  sus- 
pending appellant,  the  presiding  official  reversed 
the  suspension.  However,  he  found  that  the  agency 
proved  the  charges  against  appellant,  and  he  sus- 
tained the  removal.  Both  the  agency  and  appellant 
petitioned  for  review. 

According  to  the  record,  appellant  made  no  at- 
tempt to  return  to  work  after  he  walked  out  on  Au- 
gust 3.  However,  a week  after  he  received  his  re- 
moval notice,  he  called  the  facility  to  ask  whether 
he  could  return  and  was  told  “good  luck.”  Appel- 
lant admitted  that  he  picketed  the  second  week  of 
the  strike,  but  claimed  he  did  so  to  protest  his  un- 
fair treatment  by  the  agency.  Appellant  also 
testified  that  he  wanted  to  return  to  work,  but  that 
union  officials  and  others  informed  him  that  con- 
trollers were  not  allowed  back  after  August  6.  An 
agency  official  testified  that  employees  who  failed 
to  report  for  the  first  scheduled  shift  after  the 
deadline  imposed  by  the  President  were  precluded 
from  returning  to  the  facility.  He  also  stated  that 
appellant  was  continued  in  a nonpay  status 
throughout  the  removal  period  and  testified  that 
the  agency  would  not  have  allowed  appellant  to  re- 
turn to  work  and  would  not  have  paid  him  for  that 
period. 

The  Board  explained  that  in  the  context  of  an  en- 
forced leave  appeal,  a suspension  must  be  involun- 
tary and  disciplinary.  Moreover,  the  employee  in- 
volved must  be  ready,  willing,  and  able  to  work 
during  the  period  in  question.  Applying  this  crite- 
ria to  appellant’s  case,  the  Board  noted  the  agen- 
cy’s argument  that  appellant  acted  voluntarily 
when  he  failed  to  remain  on  duty  on  August  3,  and 
was  thus  considered  AWOL  and  carried  in  a 
nonpay  status.  The  agency  also  claimed  that  the 
only  disciplinary  action  taken  in  appellant’s  case 
was  removal. 

The  Board  discussed  the  “ready,  willing,  and 
able”  test,  noting  arguments  presented  by  agencies 
and  appellants  in  the  amicus  briefs  submitted  to 
the  Board  on  legal  issues  common  to  the  air  traffic 
controller  appeals.  Some  of  those  who  submitted 
briefs  argued  that  the  test  does  not  apply,  since 
the  agency  would  not  have  allowed  the  employees 
to  return  to  work.  The  Board  explained  that  the 
National  Labor  Relations  Act  protects  the  right  to 
strike  of  those  in  the  private  sector  and  that,  as  a 
general  rule,  an  unlawfully  discharged  striker  may 
collect  backpay  for  the  time  after  he  abandoned  the 
strike  and  indicated  a desire  to  return  to  work.  The 
Board  added  that  an  exception  to  the  rule  occurs 
when  an  employee’s  offer  to  return  to  work  would 
be  futile.  The  Board  noted,  however,  that  Federal 
employees  are  prohibited  from  striking  and  that 
the  futility  rule  has  not  been  applied  in  cases 


involving  strike  by  Federal  employees.  Therefore, 
the  Board  found  “that  private  sector  law  concern- 
ing the  circumstances  under  which  a striker  may 
collect  backpay  is  not  controlling  with  respect  to 
striking  in  the  public  sector.”  The  Board  deter- 
mined that  in  appellant’s  case,  the  futility  rule  did 
not  apply. 

The  Board  stated  that  the  burden  was  appel- 
lant’s to  prove  that  he  contacted  an  agency  official 
with  decision-making  authority  to  communicate  his 
willingness  to  return  to  work.  The  Board  disagreed 
with  the  presiding  official’s  determination  that  ap- 
pellant was  ready,  willing,  and  able  to  return  to 
work  and,  therefore,  was  suspended  from  August 
10  through  September  1.  Noting  that  appellant  did 
not  mention  to  whom  he  spoke  in  his  telephone  con- 
versation to  the  agency  or  whether  that  person  was 
a supervisor,  the  Board  could  not  find  that  appel- 
lant unequivocally  relayed  his  availability  for  work. 
Thus,  the  Board  found  that  appellant  was  not  sus- 
pended during  the  notice  period. 

The  Board  addressed  appellant’s  argument  that 
the  agency’s  notice  of  its  decision  to  remove  him 
adversely  affected  his  exercise  of  union  rights  by 
qualifying  his  access  to  the  negotiated  grievance 
procedures.  According  to  the  record,  the  letter  ex- 
plained appellant’s  right  to  file  a grievance  and 
noted  that  the  agency  had  filed  an  unfair  labor 
practice  against  the  union  for  its  role  in  the  strike. 
The  letter  added  that  a determination  that  the  un- 
ion did  commit  an  unfair  labor  practice  could  affect 
the  processing  of  grievances  under  the  agreement 
between  the  agency  and  the  union.  The  Board 
agreed  with  the  presiding  official  and  did  not  view 
the  letter’s  language  as  a threat  or  as  an  attempt  to 
mislead  appellant  as  to  his  rights. 

Appellant  also  claimed  that  the  agency’s  adverse 
action  file  did  not  contain  all  the  material  on  which 
the  removal  action  was  based.  Specifically,  appel- 
lant alleged  that  a newspaper  photograph  of  him 
leaving  the  control  tower  on  August  3 was  consid- 
ered by  the  agency  officials  in  deciding  to  remove 
him.  Noting  the  agency  deciding  official’s  testimo- 
ny that  he  did  not  rely  upon  the  photograph,  the 
Board  explained  that  the  notice  of  proposed  remov- 
al advised  appellant  that  the  material  relied  upon 
to  support  the  proposed  removal  was  available  for 
his  review.  Appellant  did  not  attempt  to  review 
the  material.  Thus,  the  Board  found  no  basis  for 
disturbing  the  presiding  official’s  determination 
that  the  deciding  official  did  not  consider  the  pho- 
tograph of  appellant.  Accordingly,  the  Board  af- 
firmed the  initial  decision  as  to  appellant’s  remov- 
al. However,  it  reversed  the  initial  decision  as  to 
the  presiding  official’s  finding  that  the  agency  sus- 
pended appellant  from  August  10  through  Septem- 
ber 1. 
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JOSEPH  R.  NOA,  HARVEY  K.  HATCH,  AND 
STEPHEN  J.  MOYLAN  v.  DEPARTMENT  OF 
TRANSPORTATION,  FEDERAL  AVIATION 
ADMINISTRATION  (Docket  Nos. 

NY075281F0697,  NY075281F0574,  and 
NY075281F0680) 

April  25,  1983 

1.110;  4.124;  4.127;  4.211;  8.290;  8.291;  8.29111; 
8.291112;  8.291131;  8.291251;  8.291312;  8.29144; 

10.121 

Appellants  were  removed  from  their  positions  as 
air  traffic  control  specialists  for  participation  in  a 
strike  against  the  United  States  Government  and 
for  absence  without  leave  (AWOL).  When  appel- 
lants appealed  to  the  Board’s  regional  office,  the 
presiding  official  sustained  the  removals.  Appel- 
lants petitioned  for  review. 

Appellants  questioned  the  presiding  official’s 
consolidation  of  their  appeals  with  those  of  79  other 
air  traffic  controllers,  alleging  that  by  doing  so,  the 
presiding  official  shifted  the  burden  of  proof  to  ap- 
pellants and  improperly  drew  an  adverse  inference 
from  appellants’  failure  to  testify.  According  to  the 
record,  the  presiding  official  held  a prehearing  con- 
ference regarding  whether  the  appeals  from  appel- 
lants’ facility  should  be  consolidated.  On  July  15, 
1982,  appellant  Moylan  and  others  submitted  a pro- 
posed consolidation  order,  but  indicated  opposition 
to  consolidation,  claiming  that  it  would  be  confus- 
ing and  unfair.  Consequently,  the  presiding  official 
issued  an  order  on  August  30,  1982,  stating  that 
the  parties  listed  requested  that  the  appeals  be 
consolidated  for  hearing;  appellants’  names  were  on 
that  list.  The  presiding  official  indicated  that  he 
would  consolidate  the  appeals  in  his  decision,  as 
well  as  for  hearing,  and  appellants  did  not  object. 
Yet,  upon  appeal,  appellants  argued  that  the  con- 
solidation resulted  in  deprivation  of  due  process. 

The  Board  explained  that  a presiding  official  may 
consolidate  appeals  if  he  feels  that  such  action 
would  expedite  processing  of  the  appeals  and 
would  not  adversely  affect  the  parties  involved. 
The  Board  noted  that  in  Trick  v.  Federal  Aviation 
Administration,  MSPB  Docket  No. 
DC075281F1144  (December  17,  1981),  it  denied  a 
motion  to  consolidate  air  traffic  controller  appeals 
nationwide,  but  found  consolidation  at  the  regional 
level  warranted,  since  the  counsel,  worksite, 
witnesses,  and  legal  defenses  were  often  the  same. 
The  Board  pointed  out  that  the  appeals  consolida- 
ted under  Trick  involved  the  same  questions  of  law 
and  arose  from  the  same  operative  facts.  More- 
over, the  consolidation  resulted  in  significant  sav- 
ings of  time  and  costs  for  all  concerned.  The  Board 


added  that  the  fact  that  some  appellants  raised  is- 
sues not  common  to  other  appellants  was  not  suffi- 
cient reason  to  refuse  consolidation.  The  Board 
then  considered  the  argument  of  appellants  Noa, 
Hatch,  and  Moylan  that  by  consolidating  their  ap- 
peals, the  presiding  official  improperly  shifted  the 
burden  of  proof  to  them  and  improperly  drew  an 
adverse  inference  from  their  failure  to  testify  or  to 
answer  interrogatories.  Noting  that  appellants 
failed  to  show  that  the  presiding  official’s  findings 
would  have  differed  had  their  appeals  been  heard 
separately,  the  Board  found  that  appellants’  argu- 
ments were  unpersuasive  and  that  the  presiding  of- 
ficial exercised  proper  judgment  in  consolidating 
the  appeals. 

The  Board  discussed  appellants’  contention  that 
the  presiding  official  gave  them  the  burden  of 
proving  that  they  did  not  strike.  Citing 
Schapansky  v.  Department  of  Transportation, 
Federal  Aviation  Administration,  MSPB  Docket 
No.  DA075281F1130  (October  28,  1982),  the  Board 
noted  that  the  agency  may  establish  a prima  facie 
case  of  an  employee’s  strike  participation  by 
presenting  evidence  of  that  employee’s  unauthor- 
ized absence  from  duty  during  the  strike.  The 
Board  added  that  the  employee  then  was  responsi- 
ble for  showing  that  he  had  no  knowledge  of  the 
strike’s  existence  or  demonstrating  that  his  ab- 
sence was  for  reason  other  than  the  strike.  The 
Board  noted  that  in  the  case  of  appellants  Noa, 
Hatch,  and  Moylan,  the  center  chiefs  testimony 
and  evidence  such  as  schedules  and  attendance  rec- 
ords, established  appellants’  unauthorized  absence. 

The  Board  addressed  appellant  Noa’s  argument 
that  the  presiding  official  erred  in  finding  that  the 
strike  at  appellants’  facility  lasted  at  least  until 
August  21,  1981  and  that  he  acted  in  concert  with 
others  to  withhold  his  services.  The  Board  ex- 
plained that  in  Ketchem  v.  Department  of  Trans- 
portation, Federal  Aviation  Administration, 

MSPB  Docket  No.  DA075281F0713  (May  28,  1982), 
it  held  that  the  air  traffic  controller  strike  began  on 
August  3 and  continued  at  least  through  August  6. 
The  Board  added  that,  according  to  its  findings  in 
Ketchem,  if  an  employee  were  charged  with  strik- 
ing on  days  subsequent  to  August  6,  the  agency 
was  required  to  show  that  the  strike  was  in  prog- 
ress on  the  dates  charged  and  that  the  employee 
could  have  returned  to  work. 

The  Board  noted  the  testimony  of  the  center 
chief  that  90  percent  of  the  air  traffic  controllers  at 
the  facility  were  absent  beginning  August  3 and 
continuing  into  September  and  determined  that  ap- 
pellant Noa  offered  no  evidence  that  successfully 
rebutted  such  testimony.  According  to  the  record, 
appellant  Noa  was  charged  with  striking  from  Au- 
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gust  15  through  August  17,  the  date  of  his  pro- 
posed removal.  From  August  2 through  August  14, 
he  was  on  approved  leave  or  taking  his  regular 
days  off.  Appellant  Noa  contended  that  he  thought 
he  had  been  fired  because  he  had  not  been  notified 
that  he  could  return  to  work  after  August  5.  Thus, 
he  did  not  report  for  his  scheduled  shift  on  August 
15.  However,  the  Board  noted  that  the  agency  in- 
formed all  employees  by  telegram  that  a strike  was 
in  progress  and  they  were  to  report  to  duty  on 
their  scheduled  shifts.  Further,  the  Board  pointed 
out  that  the  agency  mailed  appellant  a letter  in- 
structing him  to  telephone  the  facility  to  see  if  his 
leave  were  still  approved.  It  also  determined  that 
the  agency  showed  that  appellant  would  have  been 
allowed  to  return  for  his  scheduled  shift  on  Au- 
gust 15  and  that  appellant  did  not  contend  that  he 
tried  to  work  and  was  denied  permission  to  do  so. 
Thus,  the  Board  found  that  the  strike  continued  at 
least  through  August  17  and  that  appellant  Noa’s 
absence  was  due  to  strike  participation  rather  than 
his  belief  that  he  had  been  terminated  on  August  5. 

Regarding  whether  appellant  acted  in  concert, 
the  Board  stated  that  the  United  States  Court  of 
Appeals  held  that  “the  mere  fact  that  an  employee 
has  acted  alone  does  not  preclude  treatment  of  his 
action  as  concerted  activity  for  mutual  aid  or  pro- 
tection . . .”  The  Board  determined  that  it  was  not 
necessary  for  the  agency,  in  proving  the  continua- 
tion of  the  strike,  to  show  evidence  that  there 
were,  along  with  appellant,  a certain  number  of 
employees  mutually  withholding  their  services.  Ac- 
cordingly, the  Board  affirmed  the  initial  decision 
regarding  appellants  Noa,  Hatch,  and  Moylan. 

KAREN  J.  NORDELL  v.  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 

(Docket  No.  DC07528110557) 

April  13,  1983 

I. 367;  1.410;  1.430;  1.650;  3.140;  3.400;  3.410; 

II. 140 

Appellant,  a microbiologist,  was  removed  for 
“conduct  unbecoming  a federal  employee” — specifi- 
cally, for  striking  her  supervisor  in  the  face  with 
some  papers  after  receiving  a “Redetermination  of 
Decision  to  Withhold  Within-Grade  Increase.” 
When  appellant  appealed  to  the  Board’s  regional 
office,  the  presiding  official  found  that  the  agency 
proved  its  charge,  but  found  the  penalty  of  removal 
disparate  to  penalties  imposed  by  the  agency  in 
similar  situations.  Therefore,  he  reduced  the  penal- 
ty to  a three-day  suspension. 

In  a petition  for  review,  the  agency  contended 
that  the  presiding  official  erred  by  not  giving  prop- 


er deference  to  the  penalty  chosen  by  the  agency. 
The  Board  explained  that  according  to  Douglas  v. 
Veterans  Administration,  5 MSPB  313  (1981),  the 
Board’s  role  in  reviewing  a penalty  is  not  to  dis- 
place the  agency’s  responsibility,  but  to  assure  that 
the  agency  has  exercised  proper  judgment  and  has 
chosen  a reasonable  penalty. 

The  Board  noted  that  the  presiding  official  com- 
pared penalties  the  agency  had  imposed  in  previous 
cases  where  employees  were  charged  with  “con- 
duct unbecoming  a federal  employee.”  Although 
the  presiding  official  found  that  a three-day  sus- 
pension was  the  maximum  penalty  given,  none  of 
the  other  cases  involved  physical  attacks  on  super- 
visors. Since  the  other  cases  involved  failure  to  fol- 
low instructions,  excessive  absence  without  leave, 
and  horseplay,  the  Board  found  these  situations 
dissimilar  to  appellant’s  and  thus  disagreed  with 
the  presiding  official’s  comparison.  The  Board  also 
noted  the  presiding  official’s  finding  that  the  agen- 
cy was  not  “blameless”  since  the  agency  disre- 
garded appellant’s  wish  that  the  papers  about  the 
withholding  of  her  within-grade  increase  be  di- 
rected to  her  attorney  and  gave  them  instead  to  ap- 
pellant. Nonetheless,  the  Board  did  not  find  that 
the  direct  presentation  of  the  negative  determina- 
tion constituted  provocation.  Explaining  that  the 
agency  is  responsible  for  maintaining  discipline, 
the  Board  stated  that  the  unprovoked  striking  of  a 
supervisor  was  a serious  offense,  and  thus  found 
the  removal  penalty  reasonable. 

The  Board  also  addressed  appellant’s  allegation 
that  her  removal  was  based  on  sex  discrimination 
and  was  in  reprisal  for  equal  employment  opportu- 
nity (EEO)  activities.  Although  the  record  did  not 
indicate  that  appellant  abandoned  these  affirmative 
defenses,  the  presiding  official  failed  to  consider 
them.  Citing  McDonnell  Douglas  v.  Green,  411 
U.S.  792  (1973),  the  Board  explained  that  in  order 
to  establish  a prima  facie  case  of  discrimination, 
appellant  must  show  (1)  that  she  is  a member  of  a 
protected  class,  (2)  that  she  suffered  an  adverse 
employment  action,  and  (3)  that  a causal  relation- 
ship existed  between  her  membership  in  the  pro- 
tected class  and  the  adverse  action.  The  Board 
found  that  appellant  did  not  establish  a prima  facie 
case  of  discrimination  because  she  did  not  show  a 
causal  connection  between  her  membership  in  the 
protected  class  and  the  agency’s  decision  to  remove 
her.  The  Board  pointed  out  that  appellant’s  miscon- 
duct was  within  her  control  and  that  her  behavior 
clearly  affected  the  efficiency  of  the  service.  The 
Board  also  found  no  causal  connection  between  ap- 
pellant’s filing  of  numerous  EEO  complaints  and 
her  removal.  Therefore,  the  Board  reversed  the 
initial  decision  and  sustained  the  removal. 
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PRACTICES  AND  PROCEDURES 

JUANITA  BEASLEY,  ET  AL.  v.  INTERNAL 
REVENUE  SERVICE  (Docket  No. 
AT07528310116) 

April  7,  1983 

10.113;  10.1212;  10.12122;  10.132 

Appellants  Juanita  Beasley  and  Melinda  Mickens 
were  suspended  indefinitely  for  accepting  checks 
from  the  Georgia  Employment  Security  Agency 
when  they  were  also  working  for  the  Internal  Rev- 
enue Service.  They  filed  a petition  for  appeal  with 
the  Board’s  regional  office  as  representatives  of 
the  class  of  appellants  composed  of  all  employees  of 
their  facility  who  resigned  or  were  indefinitely  sus- 
pended because  of  alleged  acceptance  of  public  ben- 
efit checks  during  periods  when  they  also  earned 
wages  from  the  agency. 

Finding  that  appellants  failed  to  meet  the  re- 
quirements of  Rule  23(a),  Federal  Rules  of  Civil 
Procedure,  the  presiding  official  denied  appellants’ 
request  to  certify  their  appeal  as  a class  action. 

The  presiding  official  determined  that  because  of 
the  subclasses  of  employees  involved — such  as  em- 
ployees who  resigned  or  probationary 
employees — appellants  failed  to  meet  typicality 
prerequisites  of  Rule  23.  Appellants  requested  that 
the  presiding  official  certify  to  the  Board  their  ap- 
peals from  the  denial  of  class  certification,  and  the 
presiding  official  certified  the  interlocutory  appeal 
to  the  Board. 

In  considering  whether  the  presiding  official 
acted  prematurely  in  deciding  the  question  of  class 
certification  and  whether  a class  action  was  main- 
tainable, the  Board  noted  the  prerequisites  to  a 
class  action.  The  Board  explained  that  according  to 
Rule  23(a),  one  or  more  members  of  a class  may  sue 
or  be  sued  on  behalf  of  all  only  if 

(1)  the  class  is  so  numerous  that  joinder  of  all 
members  is  impracticable,  (2)  there  are  ques- 
tions of  law  or  fact  common  to  the  class,  (3)  the 
claims  or  defenses  of  the  representative  par- 
ties are  typical  of  the  claims  or  defenses  of  the 
class,  and  (4)  the  representative  parties  will 
fairly  and  adequately  protect  the  interests  of 
the  class. 

Appellants  alleged  that  those  in  the  class  they 
sought  to  represent  shared  two  questions  of  law 
and  fact.  They  claimed  that  for  each  member  of  the 
class,  the  agency  failed  to  show  that  nexus  existed 
between  the  misconduct  and  the  efficiency  of  the 
service  and  failed  to  consider  mitigating  factors  in 
each  situation.  They  also  argued  that  their  claims 


were  typical  of  those  of  the  class  in  that  the  entire 
class  received  the  same  treatment  by  the  agency 
and  contended  that  they  would  protect  the  inter- 
ests of  the  class  because  their  interests  were  the 
same  as  those  of  the  members  of  the  class.  Appel- 
lants asserted  that  the  presiding  official  denied 
their  class  action  prematurely  and  that  the  evi- 
dence was  insufficient  to  establish  whether  the 
class  met  the  prerequisites  of  Rule  23.  Appellants 
also  alleged  that  the  fact  that  subclasses  were 
probable  was  not  of  such  significance  as  to  call  for 
the  conclusion  that  no  class  action  was  maintain- 
able. The  Board  agreed  with  appellants’  point 
about  the  subclasses,  explaining  that  the  possibili- 
ty of  conflict  between  subclasses  did  not  defeat  a 
class  which  had  typical  claims  and  representative 
parties  who  would  protect  the  interests  of  the 
class. 

Considering  whether  the  presiding  official  acted 
prematurely,  the  Board  pointed  out  that  the 
presiding  official  made  the  decision  to  deny  the  mo- 
tion to  proceed  as  a class  action  before  serving  the 
agency  with  the  petition  for  appeal.  The  Board 
found  that  a petition  for  appeal  filed  as  a class  ac- 
tion is  also  a motion  for  class  certification  which 
should  be  treated  as  required  by  5 C.F.R. 

§ 120.26(b)(2).  The  Board  noted  that  the  non- 
moving party  must  be  given  an  opportunity  to  re- 
spond. Because  the  agency  submitted  a pleading  in 
response,  the  Board  decided  to  treat  that  submis- 
sion as  a response  under  § 120.26(b)(2).  Nonethe- 
less, the  Board  found  that  appellants  failed  to  es- 
tablish questions  of  law  or  fact  common  to  the  class 
and  therefore  did  not  meet  the  prerequisites  of 
Rule  23(a). 

The  Board  addressed  appellants’  argument  that 
the  determination  of  nexus  provided  a common 
question  of  law  or  fact.  The  Board  explained  that  a 
nexus  determination  must  be  based  on  evidence 
linking  an  employee’s  off-duty  misconduct  with  the 
efficiency  of  the  service  or  on  a presumption  of 
nexus  arising  from  the  gravity  of  the  misconduct. 
The  Board  pointed  out  that  evidence  necessary  to 
prove  nexus  must  be  factual  and  will  vary,  de- 
pending upon  the  duties  and  performance  of  the 
employee  involved  and  the  relationship  of  that  em- 
ployee’s conduct  to  the  performance  of  others. 
Citing  Trick  v.  Federal  Aviation  Administration, 
MSPB  Docket  No.  DC0752811F1144  (December  17, 
1981),  the  Board  stated  that  the  issue  of  nexus  “is 
so  particularized  that  it  cannot  be  considered  to  be 
a common  issue  of  fact  within  the  meaning  of  Rule 
23(a)(2).”  The  Board  added  that  mitigation  would 
also  depend  on  the  particular  facts  of  a case.  The 
Board  explained  that  although  mitigation  was  an 
issue  which  must  be  addressed  during  proceedings 
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before  the  Board,  it  was  a matter  individual  to 
each  employee  and  thus  was  not  a common  issue  of 
fact  within  the  meaning  of  Rule  23(a)(2).  Accord- 
ingly, the  Board  affirmed  as  modified  the  decision 
denying  appellants’  class  action  appeal  and  re- 
manded the  case  to  the  regional  office  for  further 
adjudication  on  the  merits. 

REDUCTION  IN  FORCE 

URSULA  M.  ANDERSON,  M.D.  v.  DEPART- 
MENT OF  HEALTH  AND  HUMAN  SERVICES, 
PUBLIC  HEALTH  ADMINISTRATION 

(Docket  No.  AT035181 10887) 

April  7,  1983 

4.130;  4.320;  12.210;  12.421 

Appellant  appealed  her  change  to  a lower  grade 
through  reduction  in  force  (RIF)  procedures, 
alleging  that  the  competitive  area  the  agency  had 
established  violated  the  guidance  the  Office  of  Per- 
sonnel Management  (OPM)  provided  in  the  Federal 
Personnel  Manual,  Chapter  351.  Although,  at  the 
hearing,  the  agency  presented  evidence  regarding 
the  establishment  of  the  competitive  area,  the 
presiding  official  did  not  consider  such  evidence. 
Instead,  he  took  official  notice  that  the  Region  IV 
Public  Health  Service  facility,  for  which  appellant 
worked,  had  a single  administrative  authority — a 
regional  administrator.  The  presiding  official  found 
that  the  competitive  area  established  by  the  agen- 
cy met  OPM  regulatory  requirements. 

Appellant  filed  a petition  for  review,  arguing 
that  by  taking  official  notice,  the  presiding  official 
relieved  the  agency  of  its  burden  of  persuasion  on 
the  issue.  The  Board  noted  that  the  agency’s  evi- 
dence regarding  the  competitive  area  consisted  of  a 
few  sentences  of  testimony  and  the  agency  RIF 
manual,  but  determined  that  this  provided  no  basis 
for  a finding  that  the  agency  properly  established 
the  competitive  area.  The  Board  explained  that  the 
principal  issue  in  appellant’s  case  was  whether  the 
presiding  official  erred  in  taking  official  notice.  Ac- 
cording to  5 C.F.R.  §1201.67,  a presiding  official 
“may  take  official  notice  of  matters  of  common 
knowledge  or  matters  that  can  be  verified”  and 
thus  satisfy  a party’s  burden  of  proof.  The  Board 
pointed  out  that  Federal  Rule  of  Evidence  201  pro- 
vides that 

A judicially  noticed  fact  must  be  one  not  sub- 
ject to  reasonable  dispute  in  that  it  is  either 

(1)  generally  known  within  the  territorial  ju- 
risdiction of  the  trial  court  or  (2)  capable  of  ac- 
curate and  ready  determination  by  resort  to 


sources  whose  accuracy  cannot  reasonably  be 

questioned. 

Applying  this  rule  to  appellant’s  case,  the  Board 
noted  that  the  presiding  official  did  not  state  the 
basis  for  his  official  notice,  but  seemed  to  rely  on 
the  fact  that  the  Region  IV  facility  in  which  appel- 
lant worked  was  headed  by  a regional  administra- 
tor. However,  the  Board  found  that  Region  IV 
would  not  necessarily  constitute  a “single  adminis- 
trative authority”  under  the  regulations  just  be- 
cause it  was  headed  by  a regional  administrator. 

As  5 C.F.R.  §351. 402(b)  sets  forth,  a competitive 
area  should  “include  all  or  that  part  of  an  agency  in 
which  employees  are  assigned  under  a single 
administrative  authority.”  Therefore,  the  Board 
pointed  out  that  the  fact  to  be  established  was 
whether  the  regional  administrator  had  been  dele- 
gated appointing  authority  over  employees  of  the 
Public  Health  Service  in  Region  IV — as  distin- 
guished from  the  authority  of  the  regional  director, 
Region  IV,  of  the  Department  of  Health  and  Hu- 
man Services.  Upon  review  of  the  record,  the 
Board  found  no  evidence  to  verify  such  fact. 
Stating  that  the  presiding  official  erred  in  taking 
official  notice  that  the  Public  Health  Service,  Re- 
gion IV,  had  a single  administrative  authority,  the 
Board  found  that  the  agency  failed  to  prove  that 
the  competitive  area  was  proper.  Thus,  it  reversed 
the  initial  decision  and  ordered  the  agency  to  can- 
cel appellant’s  reduction  in  grade. 

THOMAS  W.  PRECIOUS  v.  TENNESSEE  VAL- 
LEY AUTHORITY  (Docket  No.  AT035181 10885) 
April  27,  1983 

10.11613;  10.1214;  10.1322;  12.410;  12.421;  12.560 

When  appellant  was  separated  by  reduction  in 
force  (RIF),  he  appealed  the  action  to  the  Board’s 
regional  office.  Appellant  contended  that  although 
the  agency  had  the  burden  of  providing  evidence  to 
support  its  action,  it  failed  to  do  so.  Appellant 
pointed  out  that  the  agency  had'not  shown  that  the 
RIF  was  taken  for  any  of  the  reasons  indicated  in  5 
C.F.R.  §351. 201(a).  Nonetheless,  the  presiding  of- 
ficial sustained  the  action.  Appellant  petitioned  for 
review. 

Upon  review,  the  Board  agreed  with  appellant’s 
contention  that  the  agency  did  not  specify  a reason 
for  the  RIF  in  its  notice.  However,  the  Board 
found  that  the  presiding  official  properly  went  be- 
yond the  RIF  notice  to  decide  the  appeal.  The 
Board  explained  that  the  presiding  official  was  not 
bound  to  make  the  determination  in  appellant’s 
case  based  strictly  on  the  record  compiled  by  the 
agency  before  the  action  on  appeal  occurred.  The 


26 


Board  noted  that  evidence  introduced  at  the  hear- 
ing and  other  submissions  could  be  considered. 

The  Board  noted  that  the  agency  submitted  an 
affidavit  which  discussed  the  reason  for  the  RIF. 
In  that  affidavit,  the  Manager,  Western  Area  Field 
Operations,  stated  that  the  agency  “had  imple- 
mented a plan  to  consolidate  Office  of  Natural  Re- 
sources field  forces  into  a single  work  group”  and 
that  reductions  in  the  number  of  personnel  would 
be  necessary.  Also  in  the  record  was  a copy  of  a 
letter  the  agency  sent  to  appellant  providing  infor- 
mation about  budget  figures  and  projected  short- 
falls. The  Board  concluded  that  the  agency 
satisfied  its  burden  of  proof  that  the  RIF  was 
taken  for  a proper  reason.  It  agreed  with  the 
presiding  official  that  there  was  no  regulatory  re- 
quirement that  the  RIF  notice  state  the  specific 
reason  for  the  action.  It  also  determined  that  ap- 
pellant was  not  prejudiced  by  the  agency’s  failure 
to  provide  more  specific  information  in  the  notice. 
The  Board  pointed  out  that  the  notice  informed  ap- 
pellant that  he  could  contact  the  Manager,  Western 
Area  Field  Operations,  if  he  had  questions  and 
that,  if  he  wished,  he  could  review  the  agency’s 
records  in  his  case. 

The  Board  also  addressed  appellant’s  allegation 
that  because  the  information  the  agency  provided 
was  insufficient,  he  was  unable  to  challenge  the 
bona  fide s of  the  RIF.  Noting  that  appellant  dis- 
played some  knowledge  of  Board  procedures  and 
that  the  agency  gave  him  a copy  of  the  Board’s  reg- 
ulations, the  Board  pointed  out  that  appellant 
chose  not  to  take  advantage  of  Board  provisions  for 
discovery,  issuance  of  subpenas,  or  scheduling  of  a 
heai’ing  to  obtain  additional  evidence.  Thus,  the 
Board  denied  the  petition  for  review. 


27 


BOARD  ORDERS 


OTHER  ISSUANCES 

ABINTENYA,  Kwesimanni  v.  Veterans  Adminis- 
tration (Docket  No.  NY315H8210211;  April  15, 
1983)  8.320;  8.321;  8.3212 
CADWALLADER,  Earl  R.  v.  Department  of  the 
Navy,  U.S.  Marine  Corps  (Docket  No. 
HQ71218310003;  April  8,  1983)  6.125;  6.1258 
DI  BIASE,  Joseph  L.  v.  Department  of  Energy 
(Docket  No.  PH03518110713;  April  29,  1983) 
10.121;  10.1322;  12.530 

DUNCAN,  Lonnie  v.  Department  of  Education 
(Docket  No.  DA075281 10642;  April  8,  1983) 
1.400;  4.211;  4.212;  10.1322 

MARCHISOTTO,  Vincent  C.  v.  U.S.  Postal  Serv- 
ice (Docket  No.  AT075281 10771;  April  25,  1983) 
1.311;  1.420;  1.520;  10.12141;  10.1322 
NORRIS,  Judy  M.  v.  Department  of  the  Air  Force 
(Docket  No.  AT07528110661;  April  7,  1983) 
1.120;  1.410;  1.500;  4.125;  10.1213;  10.1322 
O’DONNELL,  Michael  v.  Department  of  Trans- 
portation, Federal  Aviation  Administration 
(Docket  No.  PH075281F1003;  April  22,  1983) 
10.12141;  10.131 

REYNA,  Juan  J.  v.  Department  of  Health  and  Hu- 
man Services  (Docket  No.  DA531D8210434; 

April  5,  1983)  9.331 

THOMAS,  James  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  PH831L8010319ADD;  April 
22,  1983)  14.500;  14.520;  14.526 
WILSON,  Lloyd  D.  v.  General  Services  Adminis- 
tration (Docket  No.  SF075209214;  April  15,  1983) 
10.1321 


SHORT  DENIALS  AND  DISMISSALS 

ABUAN,  Luis  L.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF08318210546;  April  7,  1983) 

ADAMS,  Alfred  J.  v.  Federal  Communications 
Commission  (Docket  No.  DC07528210366;  April 
7,  1983) 

AGNEW,  Luanna  K.  v.  Department  of  Health  and 
Human  Services  (Docket  No.  CH07528210084; 
April  28,  1983) 

ALLEN,  Charles  E.  v.  Department  of  Justice 
(Docket  No.  DC300A8211317;  April  22,  1983) 

ALLEN,  Paul  J.  v.  Department  of  the  Army 
(Docket  No.  AT07528211335;  April  12,  1983) 


AUSBURGER,  Donna  M.  v.  Defense  Logistics 
Agency  (Docket  No.  PH07528210518;  April  5, 
1983) 

BAILEY,  Derek  v.  Veterans  Administration 
(Docket  No.  PH07520910018COMP;  April  22, 
1983) 

BAILEY,  Louis  v.  U.S.  Postal  Service  (Docket 
No.  CHO7528210491;  April  26,  1983) 

BERS,  Naum  S.  v.  Department  of  Agriculture 
(Docket  No.  DC07528211314;  April  11,  1983) 
BILLS,  Galen  v.  Office  of  Personnel  Management 
(Docket  No.  DE83L8210240;  April  11,  1983) 
BLAKE,  Catherine  v.  Department  of  Health  and 
Human  Services  (Docket  No.  PH531D8110517; 
April  5,  1983) 

CHEN,  Phillip  T.  v.  Department  of  Commerce 
(Docket  No.  DC035181 10818;  April  13,  1983) 
CLARK,  Gary  v.  Federal  Aviation  Administration 
(Docket  No.  AT075282F0608;  April  28,  1983) 
CLARK,  James  E.  v.  Department  of  the  Navy 
(Docket  No.  PH315H8210420;  April  26,  1983) 
COSSEY,  Larry  D.  v.  Department  of  Justice 
(Docket  No.  DA315H8210583;  April  22,  1983) 
COSTON,  Earl  T.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DC08318211289;  April  5,  1983) 
COUNCIL,  Willie  v.  Department  of  the  Navy 
(Docket  No.  AT07528210802;  April  29,  1983) 
COWELL,  William  v.  Veterans  Administration 
Medical  Center  (Docket  No.  PH07528110694; 
April  29,  1983) 

CRAMER,  Stephen  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  PH831L8210371;  April  4,  1983) 
DE  BORD,  William  A.  v.  Environmental  Protec- 
tion Agency  (Docket  No.  CH03518210367;  April 
14,  1983) 

EAKIN,  Rose  M.  v.  Department  of  the  Navy 
(Docket  No.  SF07528111866;  April  22,  1983) 
FRAZIER,  Marcia  B.  Hamblin  v.  Office  of  Person- 
nel Management  (Docket  No. 

SE831L81 10047 ADD;  April  12,  1983) 
GARDNER,  Newton  v.  Department  of  Transpor- 
tation, Federal  Aviation  Administration  (Docket 
No.  SF075281F2079;  April  7,  1983) 

GLICKER,  Sol  v.  National  Aeronautics  and  Space 
Administration  (Docket  No.  DC531D8210377; 
April  28,  1983) 

GODFREY,  Gale  W.  v.  Defense  Mapping  Agency 
(Docket  No.  SL531D8210167;  April  21,  1983) 
GORDON,  Juanita  v.  Veterans  Administration 
(Docket  No.  CH315H8210182,  April  29,  1983) 


28 


HANCOCK,  Tyronne  v.  Department  of  the  Army 
(Docket  No.  AT07528210451;  April  12,  1983) 
HENDERSON,  Lula  R.  v.  Office  of  Personnel 
Management  (Docket  No.  AT831L8010318;  April 
13,  1983) 

HERNANDEZ,  Efrain  v.  Veterans  Administra- 
tion (Docket  No.  NY07528210476;  April  26,  1983) 
HILL,  Jerry  D.  v.  Department  of  Transportation, 
Federal  Aviation  Administration  (Docket  No. 
AT075282F0565;  April  26,  1983) 

HOLMES,  Louis  B.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  PH831L821 10558;  April  29, 
1983) 

HOWARD,  B.  Bailey  v.  Department  of  the  Army 
(Docket  Nos.  SL07528210240  and 
SL531D8210241;  April  22,  1983) 

IN  RE  MOTION  TO  QUASH  INVESTIGATIVE 
SUBPENA  (Docket  No.  HQ12008310008;  April 
22,  1983) 

JOHNSON,  Renee  Dell  v.  U.S.  Postal  Service 
(Docket  No.  CH34438210331;  April  13,  1983) 
KEELS,  Earnest  v.  Department  of  the  Navy 
(Docket  No.  SF075209041ADD;  April  22,  1983) 
LANG,  Thomas  R.  v.  Department  of  Transporta- 
tion, Federal  Aviation  Administration  (Docket 
No.  SF075281F2374;  April  7,  1983) 

LENDT,  Lee  A.  v.  Government  of  the  District  of 
Columbia  (Docket  No.  DC03518110339ADD; 

April  7,  1983) 

LETSEN,  Suzanne  E.  v.  Department  of  the  Navy 
(Docket  No.  DC752S8211334;  April  7,  1983) 
LYONS,  Thomas  P.  v.  Department  of  the  Interior 
(Docket  No.  AT34438210881;  April  8,  1983)  . 
McCLOSKEY,  William  v.  Internal  Revenue  Serv- 
ice (Docket  No.  PH531D8010040;  April  22,  1983) 
McDONALD,  Carolyn  v.  Veterans  Administration 
(Docket  No.  SF075282 10255;  April  29,  1983) 
McMANUS,  Jack  F.  v.  Department  of  Labor 
(Docket  No.  PH34438210617;  April  26,  1983) 
MACKEY,  Joseph  B.  v.  Department  of  Commerce 
(Docket  No.  SF315H8111022;  April  28,  1983) 
MOODY,  Samuel  v.  Internal  Revenue  Service 
(Docket  No.  NY07528110147;  April  14,  1983) 
MOORE,  James  M.  v.  Department  of  Transporta- 
tion, Federal  Aviation  Administration  (Docket 
No.  AT075282F0862;  April  8,  1983) 

MURPHY,  Walter  F.  v.  Department  of  the  Air 
Force  (Docket  No.  DE34438210217;  April  22, 
1983) 

NAVA,  Guillermo  T.  v.  Department  of  the  Treas- 
ury (Docket  No.  DA07528010217;  April  7,  1983) 
OWEN,  Thomas  G.  v.  Veterans  Administration 
(Docket  No.  AT315H8211041;  April  29,  1983) 
PANI,  Kaniambakam  C.  v.  Department  of  Health 
and  Human  Services  (Docket  No. 

DC075282 10546;  April  15,  1983) 

PARKER,  LC.  L.  v.  Department  of  the  Army 


(Docket  No.  NY34438210424;  April  26,  1983) 
PEREZ,  Frank  A.  v.  Department  of  Transporta- 
tion, Federal  Aviation  Administration  (Docket 
No.  DA075282F0468;  April  26,  1983) 

QUAREZO,  Cristobal  v.  Office  of  Personnel  Man- 
agement (Docket  No.  SF083181 11217;  April  5, 
1983) 

RAGOR,  George,  Jr.  v.  U.S.  Postal  Service  (Dock- 
et No.  NY03538210411;  April  4,  1983) 
RANKINS,  Lennie  D.  v.  Veterans  Administration 
(Docket  No.  AT315H8211004;  April  22,  1983) 
SABATER,  Fidel  S.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  SF08318210420;  April  14, 
1983) 

SMITH,  Jannie  v.  Veterans  Administration  (Dock- 
et No.  CH07520900009;  April  7,  1983) 

SPECIAL  COUNSEL  v.  Bobby  Gene  Willett 
(Docket  No.  HQ12068210027;  April  6,  1983)  (See 
SPECIAL  COUNSEL  v.  Rudolfo  Trujillo) 
SPECIAL  COUNSEL  v.  Chanler  C.  Biggs  (Docket 
No.  HQ1208210033;  April  6,  1983)  (See  SPE- 
CIAL COUNSEL  v.  Rudolfo  Trujillo) 

SPECIAL  COUNSEL  v.  Gary  Morgan  (Docket 
No.  HQ12068210028;  April  6,  1983)  (See  SPE- 
CIAL COUNSEL  v.  Rudolfo  Trujillo) 

SPECIAL  COUNSEL  v.  Henry  P.  West  (Docket 
No.  HQ  120682 10030;  April  6,  1983)  (See  SPE- 
CIAL COUNSEL  v.  Rudolfo  Trujillo) 

SPECIAL  COUNSEL  v.  John  R.  Winfield  (Docket 
No.  HQ12068210029;  April  6,  1983)  (See  SPE- 
CIAL COUNSEL  v.  Rudolfo  Trujillo) 

SPECIAL  COUNSEL  v.  Nathaniel  Sims  (Docket 
No.  HQ12068210011;  April  6,  1983)  (See  SPE- 
CIAL COUNSEL  v.  Rudolfo  Trujillo) 

SPECIAL  COUNSEL  v.  Rogelio  Chapa  (Docket 
No.  HQ12068210032;  April  8,  1983) 

SPECIAL  COUNSEL  v.  Rudolfo  Trujillo  (Docket 
No.  HQ120681 10014;  April  6,  1983) 

STANKIS,  Glenn  v.  Environmental  Protection 
Agency  (Docket  No.  DA531D8210523;  April  7, 
1983) 

STANKIS,  Glenn  v.  Environmental  Protection 
Agency  (Docket  No.  DA531D8210569;  April  7, 
1983) 

TANEGA,  Wenceslao  M.  v.  Office  of  Personnel 
Management  (Docket  No.  SF08318210503;  April 
7,  1983) 

THOMAS,  William,  III  v.  Department  of  the  Air 
Force  (Docket  No.  AT07528210903;  April  13, 
1983) 

THORNE,  James  E.  v.  Tennessee  Valley  Authori- 
ty (Docket  No.  AT07528210566;  April  7,  1983) 
TILLEY,  Betty  J.  v.  Equal  Employment  Opportu- 
nity Commission  (Docket  No.  AT035181 10840; 
April  22,  1983) 

TORRACO,  Joseph  v.  U.S.  Postal  Service  (Docket 
No.  NY035382 10224;  April  13,  1983) 


29 


WENZ,  George  F.  v.  U.S.  Postal  Service  (Docket 
No.  NY34438210199;  April  4,  1983) 

WOODALL,  Vanga  E.  v.  Department  of  the  Navy 
(Docket  No.  AT34438210883;  April  5,  1983) 
WROBLEWSKI,  William  v.  General  Services  Ad- 
ministration (Docket  No.  DA07528210589;  April 
14,  1983) 


EXTENSION  OF  STAY 

SPECIAL  COUNSEL  (George  R.  Spanton)  v.  De- 
partment of  Defense,  Defense  Contract  Audit 
Agency  (Docket  No.  HQ12088310009;  April  6, 
1983) 


OPPORTUNITY  TO  FILE  RESPONSE 

SPECIAL  COUNSEL  v.  Department  of  Housing 
and  Urban  Development  (Docket  No. 
HQ12088310002;  April  5,  1983) 

OPPORTUNITY  TO  SHOW  CAUSE 

FONTANEZ,  Victor  M.  v.  Office  of  Personnel 
Management  (Docket  No.  NY831L8210441;  April 
27,  1983) 


REMANDS 

VANDERBURGH,  David  E.  v.  Department  of 
Health  and  Human  Services  (Docket  No. 
DE03518210297;  April  22,  1983) 

WILD,  Lawrence  A.  v.  Department  of  Housing 
and  Urban  Development  (Docket  No. 
CH075209003;  April  12,  1983) 


ERRATUM 

SMITH,  Gary  K.  v.  U.S.  Postal  Service  (Docket 
No.  SF07528110125;  April  18,  1983) 


30 


CASE  SUMMARIES 


ADVERSE  ACTIONS 

HAROLD  BROWN  v.  FEDERAL  AVIATION 
ADMINISTRATION  (Docket  No. 

NY075281F1457) 

May  19,  1983 

1.3711;  1.400;  1.410;  1.430;  2.130;  2.310;  2.311; 
2.312;  8.291;  8.29113;  8.2914;  8.29143;  14.700 

Appellant,  a supervisory  air  traffic  control  spe- 
cialist, was  removed  for  misconduct.  Specifically, 
the  agency  contended  that  appellant  made  state- 
ments that  contradicted  the  President’s  orders  that 
striking  air  traffic  controllers  return  to  work.  Ac- 
cording to  the  record,  on  the  morning  of  August  3, 
1981,  appellant  had  a minor  altercation  with  a po- 
lice officer  near  the  picket  line.  Subsequently,  he 
worked  a 12-hour  shift  the  evening  of  August  3. 
Because  he  received  calls  from  several  controllers 
who  feared  that  he  might  have  been  suspended  or 
fired  for  his  encounter  with  the  policeman,  appel- 
lant went  to  the  union  hall  the  evening  of  August  4 
to  inform  the  men  that  he  was  working.  At  the 
union  hall,  appellant  spoke  to  a group  of  striking 
air  traffic  controllers  from  the  podium  and  conse- 
quently appeared  on  network  television.  Appel- 
lant’s remarks  included  the  statement,  “I’m  so  hap- 
py that  you’re  together — stay  together 
please — because  if  you  do  you  win.”  After  leaving 
the  podium,  appellant  told  a reporter  that  the 
strike  was  illegal  but  that  he  supported  some  of  the 
strike  demands. 

When  appellant  appealed  to  the  Board’s  regional 
office,  the  presiding  official  found  that  appellant’s 
remarks  indicated  approval  and  support  for  the 
strike.  When  the  presiding  official  considered  the 
effect  of  appellant’s  freedom  of  speech  rights  under 
the  first  amendment,  he  found  that  the  agency  had 
shown  “no  legitimate  interest  in  efficiency  that  out- 
weighs appellant’s  interest  in  free  speech,”  and  re- 
versed appellant’s  removal.  The  agency  petitioned 
for  review. 

The  Board  stated  that  it  could  not  uphold  appel- 
lant’s removal  if  it  found  appellant’s  speech  within 
the  parameters  of  first  amendment  protection  for 
government  employees.  Citing  Pickering  v.  Board 
of  Education,  391  U.S.  563  (1968),  the  Board  dis- 
cussed the  issue  of  whether  a public  employee’s 
speech  was  constitutionally  protected.  The  Board 


explained  that  Pickering  set  forth  the  test  for  such 
determinations,  “to  arrive  at  a balance  between  the 
interests  of  the  [employee]  in  commenting  upon 
matters  of  public  concern  and  the  interest  of  the 
State,  as  an  employer,  in  promoting  the  efficiency 
of  the  public  services  it  performs  through  its  em- 
ployees.” The  Board  noted  that  factors  to  be  con- 
sidered were  whether  the  employee’s  speech  was 
intentionally  false,  whether  the  speech  involved  a 
matter  of  public  concern,  whether  the  speech  af- 
fected the  maintenance  of  discipline  or  caused  harm 
among  coworkers,  whether  the  speech  criticized 
supervisors,  or  whether  it  interfered  with  the  reg- 
ular operation  of  the  office. 

The  Board  determined  that  appellant’s  speech  in- 
volved a matter  of  public  concern  in  that  it  in- 
volved the  air  traffic  controller  strike.  However,  it 
noted  that  appellant’s  remarks  were  not  of  signifi- 
cant interest  to  the  public  in  that  they  contained  no 
information  about  issues  surrounding  the  strike 
that  were  of  public  interest,  such  as  air  travel  safe- 
ty. The  Board  pointed  out  that  appellant’s  remarks 
were  directed  only  to  the  striking  air  traffic  con- 
trollers at  his  facility  and  that  the  remarks  did  not 
incite  an  illegal  act.  However,  the  Board  deter- 
mined that  appellant’s  speech  encouraged  continu- 
ation of  the  strike  in  the  face  of  a national  emer- 
gency— when  a significantly  small  number  of 
controllers  was  reporting  for  work  and  air  travel 
and  shipment  were  seriously  hampered  because  of 
cancelled  flights.  Therefore,  the  Board  found  that 
appellant’s  speech  was  only  entitled  to  limited  first 
amendment  protection  because  it  was  of  public  con- 
cern only  tangentially. 

The  Board  discussed  the  effect  of  appellant’s 
speech  on  the  government’s  responsibilities  to  the 
public.  The  Board  explained  that  according  to 
Connick  v.  Myers,  No.  81-1251,  slip  op.  (S.  Ct. 
April  20,  1983),  in  cases  in  which  an  employee’s 
speech  did  not  substantially  address  matters  of 
public  interest — and  when  the  agency’s  successful 
function  was  dependent  upon  close  working  rela- 
tionships— “a  wide  degree  of  deference  to  the  em- 
ployer’s judgment  is  appropriate.” 

The  Board  next  noted  the  reasons  why  the  agen- 
cy deciding  official  chose  to  remove  appellant.  The 
deciding  official  believed  that  appellant  encouraged 
controllers  who  were  undecided  about  striking  to 
strike  because  he  gave  the  impression  that  man- 
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agement  supported  the  strike.  The  Board  stated 
that  there  was  no  evidence  of  any  controller 
refusing  to  report  for  work  because  of  appellant’s 
remarks.  However,  the  Board  determined  that  ap- 
pellant’s words  encouraged  the  strikers  when  pub- 
lic interest  required  their  return  to  duty.  The 
Board  also  noted  that  the  timing  of  appellant’s  re- 
marks was  significant  in  that  appellant  made  the 
speech  on  the  day  most  controllers  had  to  decide 
whether  to  continue  with  the  strike  or  to  take  ad- 
vantage of  the  President’s  amnesty  period  and  re- 
port for  work.  Noting  that  appellant’s  remarks  did, 
indeed,  contradict  the  President’s  orders  to  return 
to  work,  the  Board  found  credible  the  facility 
chiefs  testimony  that  he  had  lost  confidence  in  ap- 
pellant’s ability  to  function  as  a manager.  It  stated 
that  “the  nature  of  appellant’s  speech  must  be 
viewed  as  contrary  to  his  obligation  as  a supervisor 
to  assist  the  agency  in  its  efforts  to  best  fulfill  its 
mission.”  Therefore,  the  Board  found  that  appel- 
lant’s interference  with  the  agency’s  mission  of 
public  service  outweighed  appellant’s  first  amend- 
ment right  to  speak  out.  It  held  that  appellant’s  re- 
moval was  not  in  violation  of  the  first  amendment. 

The  Board  addressed  the  presiding  official’s  find- 
ing that  the  agency  failed  to  fulfill  due  process  re- 
quirements when  it  did  not  inform  appellant  “that 
there  was  an  absolute  prohibition  against  ex- 
pressing sympathy  and  solidarity  with  his  men.” 
The  Board  disagreed,  citing  the  statement  of  the 
Court  of  Appeals  for  the  District  of  Columbia  that 
the  government  need  not  “spell  out  in  detail  all 
that  conduct  which  will  result  in  retaliation.”  The 
Board  noted  that  appellant  should  have  known  that 
his  public  support  of  the  strikers  could  lead  to  seri- 
ous disciplinary  measures.  The  Board  added  that 
appellant’s  duty  was  to  inform  his  subordinates 
that  the  strike  was  unlawful  and  to  set  a positive 
example.  Finding  that  appellant  breached  his  duty 
as  a supervisor,  the  Board  determined  that  appel- 
lant had  sufficient  notice  of  what  the  consequences 
of  his  conduct  would  be. 

In  considering  the  reasonableness  of  the  removal 
penalty,  the  Board  noted  appellant’s  long  years  of 
service  and  relatively  unblemished  record.  How- 
ever, the  Board  concluded  that  the  gravity  of  ap- 
pellant’s misconduct  in  a national  emergency  was 
so  serious  as  to  warrant  his  removal.  The  Board 
also  addressed  whether  appellant  was  disparately 
treated,  because  while  striking  controllers  were  al- 
lowed to  return  to  work,  appellant — who  did  not 
strike — was  removed.  The  Board  explained  that 
establishing  disparate  treatment  required  the  em- 
ployees concerned  to  be  similarly  situated.  It  noted 
that  in  appellant’s  case,  the  controllers  were 
charged  with  striking  and  unauthorized  absence; 


appellant,  with  misconduct.  Further,  the  Board 
pointed  out  that  appellant  was  in  a supervisory  po- 
sition, while  the  controllers  were  not.  Thus,  the 
Board  could  not  find  that  appellant  was  disparately 
treated.  It  reversed  the  initial  decision  and  sus- 
tained the  agency’s  action  removing  appellant. 

DISSENTING  OPINION  OF  MEMBER  DENNIS 
M.  DEVANEY 

Member  Devaney  issued  a dissenting  opinion  to 
the  Board’s  order  sustaining  the  removal  of  Harold 
Brown.  He  noted  that  the  agency  based  both  of  its 
charges  against  appellant — a charge  of  illegal 
strike,  which  the  agency  could  not  sustain,  and  a 
charge  of  misconduct — on  the  single  sentence 
statement  appellant  made  from  the  union  hall  podi- 
um. Citing  Pickering  v.  Board  of  Education,  391 
U.S.  563  (1968),  Member  Devaney  noted  the  Su- 
preme Court’s  holding  that  a public  employee  does 
not  relinquish  first  amendment  rights  to  comment 
on  matters  of  public  interest  because  of  govern- 
ment employment.  The  Member  pointed  out  that 
although  appellant  was  removed — after  25  years  of 
service — based  on  a personal  opinion  expressed 
while  off  duty,  the  agency  never  notified  appellant 
that  it  would  consider  such  a statement  grounds  for 
removal. 

Member  Devaney  disagreed  with  the  Board  ma- 
jority that  appellant’s  speech  was  not  covered  by 
first  amendment  guarantees.  He  noted  the  Board 
majority’s  determination  that  the  subject  of  appel- 
lant’s remarks  was  “clearly  a matter  of  public  con- 
cern at  that  time.”  He  pointed  out  that  the  majori- 
ty nonetheless  concluded  that  appellant’s  speech 
“is  only  entitled  to  limited  First  Amendment  pro- 
tection because  its  relation  to  matters  of  public 
concern  was  merely  tangential.”  The  forum  for  ap- 
pellant’s remarks  and  the  fact  that  they  were  made 
to  fellow  employees  did  not  convince  Member 
Devaney  of  the  public  importance  of  appellant’s  re- 
marks. He  pointed  out  that  there  was  no  evidence 
that  appellant’s  support  for  the.  strike  was  not 
based  on  his  views  regarding  air  traffic  safety  and 
how  the  working  conditions  at  issue  affected  safe- 
ty. Member  Devaney  also  disagreed  with  the  ma- 
jority’s finding  “that  the  existence  of  a national 
emergency  somehow  served  to  dilute  the  First 
Amendment  protections  to  be  afforded  appellant’s 
remarks.” 

Member  Devaney  discussed  the  Pickering  bal- 
ancing test,  noting  that  courts  have  generally  re- 
quired actual  evidence  of  “material  and  substantial 
interference”  with  the  efficiency  of  the  service. 
Moreover,  the  Member  explained  that  Tygrett  v. 
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Barry  627  F.2d  1279  (D.C.  Cir.  1980)  obligated  the 
courts,  in  considering  a firing  which  involved  an 
employee’s  first  amendment  rights,  to  review  the 
factors  the  employer  used  to  justify  the  firing.  He 
said  that  in  this  case,  the  evidence  did  not  support 
the  agency’s  argument  that  appellant’s  statement 
adversely  affected  the  agency’s  ability  to  control 
the  strike.  The  Member  pointed  out  that  the  testi- 
mony of  the  agency  deciding  official  was  the  only 
testimony  concerning  the  effect  of  appellant’s 
speech  on  the  workplace.  Further,  he  noted  that 
evidence  failed  to  show  that  appellant  actually  en- 
couraged any  controller  to  continue  striking.  Mem- 
ber Devaney  stated,  moreover,  that  appellant 
worked  12-hour  shifts  and  directed  air  traffic  in  the 
absence  of  the  controllers,  and  that  such  behavior 
could  not  be  interpreted  as  supportive  of  the 
strike.  He  noted  that  although  appellant’s  speech 
contradicted  instructions  of  appellant’s  supervi- 
sors, the  record  did  not  show  that  the  speech 
caused  harm. 

Regarding  the  agency’s  loss  of  confidence  in  ap- 
pellant as  a manager,  Member  Devaney  pointed 
out  that  while  there  were  several  layers  of  man- 
agement between  appellant  and  the  deciding  offi- 
cial, the  record  did  not  show  that  others  shared  the 
deciding  official’s  opinion  of  appellant.  Also,  he 
pointed  out  that  there  was  no  evidence  to  show 
that  the  non-striking  controllers,  with  whom  appel- 
lant worked  closely,  had  lost  confidence  in  his  man- 
agerial ability.  Thus,  Member  Devaney  found  that 
the  evidence  was  insufficient  to  establish  that  ap- 
pellant disrupted  working  relationships  or  that  ap- 
pellant’s performance  or  the  agency’s  operation 
suffered  because  of  appellant’s  speech.  Stating  that 
the  agency’s  removal  action  could  not  be  sustained 
because  such  action  did  not  promote  the  efficiency 
of  the  service,  Member  Devaney  determined  that 
the  record  supported  the  presiding  official’s  conclu- 
sion that  appellant’s  speech  was  protected  by  the 
first  amendment. 

Regarding  the  penalty  of  removal,  Member 
Devaney  stated  that  mitigation  of  the  penalty  was 
clearly  warranted  in  appellant’s  case.  Noting  that 
the  agency  originally  charged  appellant  with  strike 
participation,  as  well  as  misconduct,  Member 
Devaney  pointed  out  that  the  agency  did  not  con- 
sider mitigating  factors  even  after  withdrawing 
one  of  the  two  charges.  He  added  that  the  agency 
failed  to  instruct  appellant  not  to  speak  to  the 
strikers  or  the  press,  and  the  agency  insufficiently 
informed  appellant  that  his  conduct  would  result  in 
his  discharge  without  warning.  Member  Devaney 
also  pointed  out  that  appellant,  who  did  not  strike 
and  who  continued  to  report  to  work  up  to  his  re- 
moval, was  treated  more  harshly  than  the  air  traf- 


fic controllers,  who  were  afforded  an  amnesty  peri- 
od to  return  to  work.  The  Member  noted  cases  in 
which  the  Board’s  holding  that  a supervisor’s  con- 
duct jeopardized  the  efficiency  of  the  service  re- 
sulted in  a demotion  to  a non-supervisory  position 
rather  than  removal.  Accordingly,  Member 
Devaney  concluded  that  he  would  not  sustain  the 
removal. 

ELPIDIO  COLLAZO  v.  COMMUNITY  SERV- 
ICES ADMINISTRATION  (Docket  No. 

BN075281 10079) 

May  3,  1983 

1.110;  6.125;  6.700;  8.310;  18.000000 

Appellant  applied  for  a GS-12  position  as  a com- 
munity action  program  field  representative  and 
was  selected.  By  letter  dated  December  31,  1980, 
the  agency  informed  appellant  of  his  selection  and 
advised  him  to  report  to  work  on  January  26,  1981. 
However,  on  January  21,  1981,  the  agency  notified 
appellant  that  a government-wide  hiring  freeze 
was  in  progress  and  that  his  starting  date  would  be 
delayed  until  clarification  of  the  freeze  instructions 
was  published.  On  January  24,  1981,  the  Office  of 
Management  and  Budget  issued  instructions  on  the 
freeze.  The  instructions  indicated  that  the  freeze 
applied  to  all  hiring  actions  after  November  5, 

1980. 

In  a petition  for  appeal,  appellant  claimed  that 
the  agency  appointed  him  to  the  new  position  when 
it  sent  him  the  December  31  letter  and  that  the 
agency  had  reneged  on  its  offer.  The  Board’s 
presiding  official  found  that  although  a Standard 
Form  50  (SF-50)  had  not  been  issued,  appellant 
was  ready,  willing,  and  able  to  report  to  work,  and 
that  the  information  in  the  January  21  letter  pre- 
vented him  from  doing  so.  F urther,  the  presiding 
official  found  the  December  31  letter  indication  of 
appellant’s  appointment  to  the  position.  The 
presiding  official  determined  that  appellant  was 
“appointed”  and,  thus,  wTas  an  “employee”  of  the 
agency  under  5 U.S.C.  §7511.  Since  he  found  ap- 
pellant to  be  an  employee,  the  presiding  official 
also  found  appellant’s  appeal  to  be  within  Board  ju- 
risdiction and  appellant  entitled  to  due  process  un- 
der regulations  regarding  removal  or  suspension 
for  more  than  14  days.  The  presiding  official  deter- 
mined that  the  agency  did  not  follow  established 
procedures  in  separating  appellant  and  therefore 
committed  procedural  error.  However,  the  presid- 
ing official  found  that  appellant’s  rights  had  not 
been  jeopardized  and  that  the  outcome  of  his  situa- 
tion would  have  been  the  same  even  if  appellant 
had  been  separated  by  established  procedures. 
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Therefore,  the  presiding  official  found  that  the 
agency  acted  properly  by  not  carrying  out  the 
terms  of  its  December  31  letter. 

The  Board  reopened  appellant’s  case  to  review 
the  presiding  official’s  findings  in  light  of  Scott  v. 
Department  of  the  Navy , 7 MSPB  741  (1981)  and 
Johnston  v.  General  Services  Administration, 
MSPB  Docket  No.  PH07528090114  (January  12, 
1982).  The  Board  explained  that  in  situations  such 
as  appellant’s,  it  does  not  rely  totally  on  whether 
an  SF-50  was  issued.  In  determining  whether  an 
official  with  power  to  appoint  has  executed  the  re- 
quired “last  act,”  the  Board  considers  the  circum- 
stances surrounding  an  alleged  appointment.  The 
Board  noted  that  “appellant  . . . did  not  realize  an 
on-duty  status  and  therefore  did  not  encumber  the 
position.”  The  Board  also  pointed  out  that  the  offi- 
cial who  cancelled  appellant’s  reporting  date  was 
the  same  official  who  originally  notified  appellant 
of  his  reporting  date.  The  Board  stated  that  since 
that  official  had  the  power  to  establish  reporting 
dates,  he  also  had  the  power  to  cancel  them.  There- 
fore, the  Board  concluded  that  since  appellant  had 
not  entered  on  duty  with  the  agency,  his  appoint- 
ment to  the  position  had  not  become  effective  and 
appellant  did  not  meet  the  statutory  definition  of 
“employee.”  Accordingly,  the  Board  vacated  the 
initial  decision  in  its  findings,  reversed  the  deci- 
sion, and  dismissed  the  appeal  as  not  within  Board 
jurisdiction. 

ANGELO  FACCIPONTI  v.  U.S.  POSTAL  SERV- 
ICE (Docket  No.  NY07528110376) 

May  3,  1983 

1.343;  1.520;  1.550;  1.561;  4.125;  4.126;  4.211;  4.310; 
4.320 

Appellant  was  removed  from  the  position  of  Gen- 
eral Services  Supervisor  for  altering  or  directing  to 
be  altered,  agency  documents  concerning  the  ap- 
praisal of  candidates  for  promotion. 

Appellant  petitioned  for  appeal  at  the  Board’s  re- 
gional office  denying  that  he  altered  the  docu- 
ments; claiming  that  the  agency  had  committed 
harmful  procedural  error  in  effecting  his  removal 
action;  claiming  that  the  deciding  official  did  not 
consider  his  reply  when  determining  whether  the 
charges  should  be  sustained;  and  contending  that 
the  removal  action  was  the  result  of  discrimination 
based  on  his  national  origin. 

In  the  initial  decision,  the  presiding  official  re- 
versed the  removal  action,  finding  that  the 
deciding  official  had  already  decided  to  remove  ap- 
pellant at  the  time  the  notice  of  proposed  removal 
was  issued  and,  therefore,  the  deciding  official  had 


failed  to  consider  appellant’s  reply  to  the  charges 
against  him.  The  presiding  official  also  found  that 
appellant  failed  to  establish  that  the  removal  was 
the  result  of  discrimination  based  on  national 
origin. 

The  agency  petitioned  the  Board  for  review  of 
the  initial  decision,  and  the  Board  granted  the  peti- 
tion, finding  that  the  agency’s  deciding  official 
stated  in  testimony  at  the  hearing  that  after  seeing 
a report  from  an  agency  inspector  relating  to  the 
falsification  of  appraisal  documents  he  “pretty 
much  knew”  that  such  a serious  offense  would  war- 
rant appellant’s  removal.  The  Board  concluded  that 
this  testimony  led  the  presiding  official  to  believe 
that  the  agency  deciding  official  was  biased  in  his 
decision  to  remove  appellant  and,  therefore, 
committed  harmful  error  under  5 U.S.C. 
§7701(c)(2)(A)  warranting  reversal  of  the  action. 

The  presiding  official  noted  that  in  Svedja  v.  De- 
partment of  the  Interior,  7 MSPB  36,  37  (1981),  the 
Board  held  that  “there  is  no  general  proscription  of 
the  appointment  as  a deciding  official  of  a person 
who  is  familiar  with  the  acts  of  the  case,  and  has 
expressed  a predisposition  contrary  to  appellant’s 
interests.”  The  Board  found  that  the  presiding  offi- 
cial erred  in  applying  Svedja  to  this  case  and, 
therefore,  disagreed  with  the  presiding  official’s 
findings  in  regard  to  harmful  error. 

The  Board  also  found  that  appellant  was  given  a 
reasonable  time  to  respond  to  the  charges  both 
orally  and  in  writing  and  that  even  though  the 
deciding  official  did  not  consider  appellant’s  re- 
sponses, he  did  consider  the  appropriateness  of 
lesser  penalties  before  deciding  on  the  removal  ac- 
tion. The  Board  found  that  the  presiding  official 
erred  in  finding  that  the  agency  committed  harmful 
error  in  deciding  to  remove  appellant. 

The  Board  noted  that  the  presiding  official 
should  have  evaluated  the  evidence  to  determine 
whether  the  agency  had  established  its  case  by 
preponderant  evidence.  Its  review  showed  that  the 
agency  had  not  so  established  its  case. 

Finally,  the  Board  found  that  while  establishing 
by  preponderant  evidence  that  the  documents  in 
question  were  altered,  the  agency  was  also  re- 
quired to  show,  by  a preponderance  of  the  evi- 
dence, that  it  was  appellant  who  either  altered  the 
documents  or  directed  that  they  be  altered.  The 
Board  found  that  the  agency  failed  to  make  such  a 
showing  since  the  agency’s  key  witness  was  not 
considered,  by  the  Board,  to  be  credible.  The 
Board  determined  that  the  witness  gave  false  testi- 
mony during  the  hearing  and  that  the  agency  had 
failed  to  prove  by  preponderant  evidence  that  ap- 
pellant committed  the  offense  for  which  he  was 
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charged,  since  a handwriting  expert,  called  in  by 
the  agency,  did  not  state  whether  appellant  had  al- 
tered the  documents.  Accordingly,  the  Board  af- 
firmed the  initial  decision  as  modified  in  the  opin- 
ion and  order. 


REDUCTION  IN  FORCE 

YVONNE  M.  CHINO,  ET  AL.  v.  DEPARTMENT 
OF  THE  INTERIOR,  BUREAU  OF  INDIAN  AF- 
FAIRS (Docket  No.  DA035181 10427) 

May  23,  1983 


4.310;  4.320;  10.800;  12.110;  12.111;  12.231;  12.421; 
12.510 

As  a result  of  a reduction  in  force  (RIF),  appel- 
lants were  converted  from  permanent  full-time  em- 
ployees to  permanent  seasonal  employees.  When 
appellants  appealed  to  the  Board’s  regional  office, 
the  presiding  official  sustained  the  agency’s  RIF 
action.  In  a petition  for  review,  appellants  re- 
quested consolidation  of  their  appeals  with 
Bennally  v.  Department  of  the  Interior,  MSPB 
Docket  No.  DA03518010094  (December  2,  1983). 

The  Board  denied  this  request.  It  explained  that 
in  Bennally,  unlike  in  appellants’  case,  the 
presiding  official  erred  in  not  fully  developing  the 
record.  In  appellants’  case,  both  parties  presented 
evidence  regarding  the  issue  of  lack  of  work,  and 
the  presiding  official  concluded  that  the  agency 
proved  there  was  a lack  of  work  during  the  sum- 
mer. Appellants  disagreed  with  this  finding,  con- 
tending that  because  the  agency  failed  to  show  a 
lack  of  year-round  work  for  appellants,  the  agency 
failed  to  prove  a lack  of  work  for  any  of  the  appel- 
lants. The  Board  found  that  appellants’  evidence  to 
support  their  position  was  insufficient  when  com- 
pared to  the  evidence  the  agency  submitted  show- 
ing a lack  of  work. 

Appellants  also  argued  that  the  presiding  official 
erred  in  finding  that  local  school  board  approval 
was  not  necessary  before  taking  the  RIF  action. 
The  Board  explained  that  in  Bennally  it  found  that 
because  of  the  relationship  between  a RIF  of  600 
employees  and  each  school’s  financial  plan,  the  lo- 
cal school  supervisor  was  required  to  obtain  ap- 
proval from  local  school  boards  before  initiating  the 
RIF.  According  to  the  record,  appellants  taught  in 
five  schools,  but  the  agency  only  obtained  approval 
to  engage  in  the  RIF  from  one  school  board,  the 
Laguna  School  Board.  The  Board  noted  that  al- 
though the  agency  discussed  the  RIF  with  the 
“Agency  School  Board,”  that  organization  had  no 


control  over  the  financial  plan  for  each  of  the 
schools.  Therefore,  the  Board  found  that  the  agen- 
cy failed  to  meet  its  obligation  to  consult  the  school 
boards  of  four  of  the  five  schools. 

The  Board  addressed  appellants’  contention  that 
the  presiding  official  placed  the  burden  on  appel- 
lants to  prove  that  there  were  full-time  positions  to 
which  they  had  assignment  rights.  Citing  Aronson 
v.  Department  of  the  Navy,  4 MSPB  379  (1980),  the 
Board  explained  that  it  may  require  an  appellant  to 
identify  the  positions  for  which  he  believes  himself 
to  be  qualified.  The  Board  found  that  only  appel- 
lants Armstrong  and  Uttaro  identified  specific  va- 
cant full-time  positions  for  which  they  believed 
themselves  qualified.  However,  the  Board  noted 
that  5 C.F.R.  §351.703  provides  the  right  of  as- 
signment only  to  encumbered  positions,  not  to  va- 
cant ones.  Therefore,  the  Board  found  that  the 
agency  was  not  obligated  to  offer  appellants 
Armstrong  and  Uttaro  rights  to  the  vacant  posi- 
tions they  identified. 

The  Board  pointed  out  that  the  agency  could 
have  granted  additional  assignment  rights  to  its 
“status  quo”  employees.  It  noted  that  the  record 
contained  a memorandum  from  the  acting  deputy, 
Commission  of  Indian  Affairs  which  stated 

...  it  shall  be  the  policy  of  the  Office  of  Indian 
Education  Programs  to  reassign  employees  ad- 
versely affected  by  reduction-in-force  to  avail- 
able vacancies  for  which  they  are  qualified. 

The  Board  noted  that  neither  party  introduced 
the  memorandum  into  evidence.  Therefore,  the 
Board  stated  that  it  was  unable  to  determine  if  the 
additional  RIF  rights  discussed  in  the  memoran- 
dum were  incorporated  into  the  agency  regula- 
tions. The  Board  could  not  determine  whether  ap- 
pellants Armstrong  and  Uttaro  were  entitled  to 
the  vacant  jobs  they  cited.  Thus,  the  Board  re- 
manded the  appeals  of  appellants  Armstrong  and 
Uttaro  to  the  regional  office  for  further  considera- 
tion. The  Board  also  affirmed  as  modified  the  initial 
decision  as  it  applied  to  appellants  who  worked  un- 
der the  Laguna  School  Board.  It  reversed  the  ini- 
tial decision  and  ordered  the  agency  to  cancel  the 
RIF  action  against  appellants  who  had  worked  un- 
der the  other  four  school  boards. 

The  29  appellants  and  their  docket  numbers  are 
as  follows:  CHINO,  Yvonne  M.  (Docket  No. 
DA035181 10427;  ANGEL,  Alfonso  F.  (Docket  No. 
DA03518110430);  ARCHIBEQUE,  Sophie  (Docket 
No.  DA03518110468);  ARMSTRONG,  Paula  M. 
(Docket  No.  DA035181 10464);  ASHLEY,  Paula  A. 
(Docket  No.  DA035181 10453);  AVERY,  Rod  L. 
(Docket  No.  DA03518110461);  BARNETT,  Gerald 
(Docket  No.  DA035181 10450);  BOLTON,  Frank  L. 
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(Docket  No.  DAQ3518110431);  BOYNTON,  Donna 
J.  (Docket  No.  DA03518110473);  CHAVEZ, 

Shirley  V.  (Docket  No.  DA03518110463); 
DINGMAN,  Myrna  D.  (Docket  No. 
DA03518110456);  DRUM,  Virginia  (Docket  No. 
DA03518110429);  GARCIA,  Charlotte  M.  (Docket 
No.  DA03518110428);  HALL,  Bradley  J.  (Docket 
No.  DA035181 10460). 

HOWARD,  Dorothy  M.  (Docket  No. 
DA03518110474);  MARTINEZ,  Delight  R.  (Docket 
No.  DA03518110472);  McBRIDE,  Mary  A.  (Docket 
No.  DA035181 10452);  McKINNEY,  Helen  0. 
(Docket  No.  DA03518110454);  McMATH,  John  B., 
Ill  (Docket  No.  DA035181 10462);  PINO,  Nancy  L. 
(Docket  No.  DA035181 10471);  POLK,  Teddy  J. 
(Docket  No.  DA035181 10469);  RODRIGUEZ,  Ray 
(Docket  No.  DA035181 10465);  SMITH,  Betty  W. 
(Docket  No.  DA03518110475);  SONNTAG,  Charles 
W.  (Docket  No.  DA035181 10455);  THOMAS, 
Dorothy  R.  (Docket  No.  DA03518110459);  TOME, 
Pearl  E.  (Docket  No.  DA035181 10467);  UTTARO, 
Linda  A.  (Docket  No.  DA03518110466); 
WIGINGTON,  Donald  R.  (Docket  No. 

DA035181 10449);  WILLINK,  George  P.  J.  (Docket 
No.  DA035181 10476). 

SPECIAL  COUNSEL 

SPECIAL  COUNSEL  v.  DEPARTMENT  OF 
HOUSING  AND  URBAN  DEVELOPMENT 
(Docket  No.  HQ12088310002) 

May  17,  1983 

10.21231;  10.212322;  16.110;  16.231;  16.2323 

On  March  9,  1983,  the  Special  Counsel  filed  a mo- 
tion asking  the  Board  to  issue  an  order  in  the  na- 
ture of  an  injunction  to  prevent  the  agency  from 
seeking  representation  at  investigative  interviews 
conducted  by  the  Special  Counsel  regarding  alleged 
reprisal  against  Marvin  Lesht.  The  Special  Counsel 
had  requested  a stay  of  Mr.  Lesht’s  geographic  as- 
signment. According  to  the  record,  when  a Special 
Counsel  investigator  sought  to  interview  the  agen- 
cy’s Director  of  the  Office  of  Personnel,  an  agency 
attorney — claiming  to  representing  both  the  agen- 
cy and  Mr.  Lesht — appeared  for  the  interview. 

The  Special  Counsel  investigator  explained  that  he 
could  not  conduct  the  interview  with  the  agency  at- 
torney present,  but  that  the  personnel  director 
could  have  a private  attorney.  The  personnel  direc- 
tor chose  not  to  proceed  with  the  interview,  and 
the  investigator  therefore  cancelled  it. 

The  Special  Counsel  wrote  to  the  agency,  ex- 
plaining that  the  presence  of  agency  counsel  tended 
to  inhibit  witnesses.  The  Special  Counsel  added 
that  the  agency  could  be  represented  by  an  attor- 


ney provided  by  the  Office  of  Inspector  General. 
The  Special  Counsel  requested,  and  the  Board 
granted,  an  extension  of  the  stay  under  5 U.S.C. 

§ 1208(b).  Subsequently,  a Special  Counsel  investi- 
gator interviewed  personnel  in  the  agency’s 
Chicago  regional  office  and  encountered  similar  sit- 
uations regarding  representation  of  regional  office 
employees  by  agency  counsel. 

The  Special  Counsel  then  requested  a further  ex- 
tension of  the  stay  under  5 U.S.C.  §1208(c), 
stating  that  agency  representation  continued  to 
hamper  the  Special  Counsel’s  investigation.  The 
agency  responded,  arguing  that  the  Special  Coun- 
sel’s cancellation  of  the  interviews  was  causing  un- 
necessary delay.  Also,  the  agency  noted  that  its 
counsel  appeared  only  when  the  employee  being  in- 
terviewed requested  such  representation.  In  re- 
sponse to  the  Special  Counsel’s  motion,  the  agency 
argued  that  it  had  the  authority  to  provide  repre- 
sentation. The  Office  of  Special  Counsel  pointed 
out  that  it  did  not  object  to  agency  counsel  repre- 
senting employees  at  the  interviews  at  the  request 
of  the  employees.  However,  it  did  object  to  agency 
counsel  claiming  to  represent  both  the  employee 
and  the  agency. 

The  Board  discussed  the  question  of  whether  it 
had  jurisdiction  to  issue  an  order  in  the  nature  of 
an  injunction  to  prevent  interference  with  a Special 
Counsel  investigation.  The  Board  noted  the  Special 
Counsel’s  contention  that  “any  interference  with, 
or  frustration  of,  [his]  investigations  frustrates  the 
Board’s  responsibility”  under  5 U.S.C.  § 1205(a)(1). 
The  Board  noted  that  the  Special  Counsel  may  con- 
duct investigations  to  pursue  corrective  or  discipli- 
nary action  and  to  determine  whether  a petition  for 
stay  is  warranted  in  the  meantime.  However,  the 
Board  stated  that  “it  does  not  necessarily  follow 
that  the  Board  has  jurisdiction  to  issue  orders  in 
the  nature  of  an  injunction  to  prevent  alleged  in- 
terference with  the  investigation.”  The  Board 
cited  Department  of  Justice  v.  Special  Counsel 
(Stacy),  Docket  No.  HQ12068110061  (November 
18,  1981),  in  which  it  concluded  that  it  had  no  au- 
thority to  direct  the  way  in  which  the  Special 
Counsel  conducted  its  investigations  of  alleged  pro- 
hibited personnel  practices.  Moreover,  it  noted 
that  under  the  pertinent  statute,  the  Special  Coun- 
sel could  obtain  the  relief  he  requested  by  subpena- 
ing  the  employees  and  that  the  Special  Counsel 
could  petition  a Federal  district  court  for  enforce- 
ment of  the  subpena  if  the  employees  refused  to 
testify  without  agency  counsel.  Therefore,  because 
“of  the  availability  of  a specific  statutory  remedy 
for  the  Special  Counsel’s  problem  and  the  absence 
of  any  statutory  grant  of  jurisdiction  to  the  Board 
over  Special  Counsel  investigations,”  the  Board 
denied  the  Special  Counsel’s  motion. 
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DISSENTING  OPINION  OF  MEMBER  DENNIS 
M.  DEVANEY 


Member  Devaney  issued  a dissenting  opinion  to 
the  Board’s  order  denying  the  Special  Counsel’s 
motion,  in  the  case  of  Marvin  Lesht,  contending 
that  the  Board  failed  to  resolve  the  critical  issue  of 
whether  the  agency  had  the  right  to  be  present 
through  counsel  during  the  Special  Counsel’s  inter- 
views with  agency  employees.  He  found  the  issue 
to  be  clearly  within  Board  jurisdiction.  Member 
Devaney  noted  that  the  Board  directed  the  Special 
Counsel  “to  test  the  merits  of  his  claims  in  a sub- 
pena  enforcement  proceeding  in  United  States  Dis- 
trict Court.”  However,  he  questioned  how  such  lit- 
igation could  be  accomplished  in  the  short  period  of 
time  allowed  for  consideration  of  stay  requests. 

The  Member  explained  that  the  Board  “was  cre- 
ated as  the  principal  repository  of  specialized  ex- 
pertise and  knowledge  of  government  personnel 
law  and  practices.”  He  noted,  therefore,  that  “the 
Board,  not  the  Federal  district  court  is  the 
statutorily  delegated  arbiter  of  government  per- 
sonnel issues  under  [the  Civil  Service  Reform 
Act].”  Member  Devaney  stated  that  because  Mr. 
Lesht  was  allegedly  reassigned  by  the  agency  in 
reprisal  for  testifying  in  a previous  Special  Counsel 
investigation,  the  issue  regarding  the  agency’s  par- 
ticipation in  the  interviews  deserved  careful  scruti- 
ny. Noting  the  Special  Counsel’s  contention  that 
the  agency’s  presence  would  intimidate  witnesses, 
the  Member  pointed  out  that  an  agency  attorney 
owed  primary  allegiance  to  the  agency,  not  to  the 
employee  serving  as  a witness.  Though  the  Mem- 
ber noted  that  the  agency  was  free  to  conduct  its 
own  investigation,  he  found  that  the  agency  pro- 
vided no  basis  for  concluding  that  its  presence  dur- 
ing the  Special  Counsel  interview  was  warranted. 
Thus,  Member  Devaney  concluded  that  the  Board 
should  have  issued  an  order  declaring  that  the 
agency  had  no  right  to  be  present  at  Special  Coun- 
sel investigative  interviews  through  counsel. 
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OTHER  ISSUANCES 

BRITT,  Robert  v.  U.S.  Postal  Service  (Docket  No. 
NY07528210354;  May  23,  1983)  8.210;  10.131; 
10.1322;  10.811 

CHANEY,  Raymond  M.  v.  Department  of  the 
Navy  (Docket  No.  PH315H8310009;  May  3,  1983) 
1.111;  6.125;  8.321 

DAVIS,  Alleyenne  B.  v.  Department  of  Health  and 
Human  Services  (Docket  No.  DC075281 10717; 
May  26,  1983)  1.311;  6.1242;  10.1215;  11.140 
DOYLE,  Edward  A.  and  MARTIN,  Peter  J.  v. 
Department  of  the  Navy  (Docket  Nos. 
NY07528210092  and  NY07528210093;  May  23, 
1983)  1.400;  1.430 

DYER,  Camille  G.  v.  Department  of  Commerce 
(Docket  No.  DA075281 10302;  May  23,  1983) 
1.110;  8.310;  18.000000 

ENRIQUEZ,  Manuel  G.  v.  General  Services  Ad- 
ministration (Docket  No.  DA075281 10496;  May 
26,  1983)  1.131;  10.121;  10.811 
FOOTE,  Raymond  E.  v.  Department  of  Commerce 
(Docket  No.  DC752B8120315;  May  26,  1983) 
1.111;  1.562;  6.520;  10.12123;  10.140;  10.144; 
10.150;  14.100 

GRANT,  Anthony  v.  Department  of  the  Air  Force 
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LITIGATION 


BRUCE  J.  HALL  v.  MERIT  SYSTEMS  PRO- 
TECTION BOARD  No.  81-7727,  slip  op.  (9th  Cir., 
January  7,  1983)* 

1.311;  1.363;  1.410;  1.562;  4.211;  10.150;  14.700 

In  a split  decision,  the  court  remanded  this  case 
to  the  Board  with  instructions  to  reconsider  the 
penalty  imposed. 

Appellant,  a civilian  employee  of  the  Air  Force, 
requested  approval  of  two  weeks  leave  without  pay 
to  care  for  his  four  children  while  his  wife  was  in 
the  hospital.  He  received  tentative  approval  sub- 
ject to  verification  of  his  wife’s  condition.  How- 
ever, he  began  the  leave  without  furnishing  the 
verification.  Consequently,  one  of  his  supervisors 
telephoned  him  on  Tuesday  near  the  end  of  the 
leave  period  notifying  him  that  without  the  verifi- 
cation, his  leave  would  be  disapproved  and  order- 
ing him  to  return  to  work  on  Thursday.  Appellant 
failed  to  return  until  Monday,  whereupon  the  agen- 
cy removed  him  on  a charge  of  absence  without 
leave. 

In  an  initial  decision — affirmed  by  the  Board’s  fi- 
nal decision — the  presiding  official  found  that  ap- 
pellant had  disobeyed  a supervisor’s  order  and  con- 
sequently upheld  the  penalty  of  removal. 

Upon  review,  the  court  discussed  the  standard  of 
proof  required  in  adverse  action  cases.  In  order  to 
satisfy  the  statutory  requirement  of  5 U.S.C. 

§7513 — that  adverse  action  may  be  only  “for  such 
cause  as  will  promote  the  efficiency  of  the 
service” — the  agency  must  show  that  the  evidence 
satisfies  a double  nexus.  “First  it  must  show,”  the 
court  said,  citing  Young  v.  Hampton,  568  F.2d 
1253  (1977),  “that  the  employee  had  misbehaved  so 
as  to  threaten  agency  efficiency.  Then  it  must  show 
howT  the  severity  of  the  disciplinary  measure 
imposed  was  required  to  promote  agency 
efficiency.” 

The  court  then  found  substantial  evidence  to 
support  the  Board’s  conclusion  that  appellant’s  fail- 
ure to  obey  a lawful  order  threatened  to  undermine 
the  efficiency  of  the  agency.  A majority  of  the 
court,  however,  failed  to  find  substantial  evidence 


to  support  the  Board’s  conclusion  that  promoting 
“the  efficiency  of  the  service”  was  sufficient  cause 
for  removal.  The  dissenting  judge  found  substan- 
tial evidence  to  support  the  Board’s  conclusion  that 
appellant’s  action  “demonstrated  an  obstinate  defi- 
ance of  authority,”  and  that  removal  “would  pro- 
mote the  efficiency  of  the  service.” 

The  court  instructed  the  Board  to  consider  on  re- 
mand the  mitigating  factors  behind  appellant’s  fail- 
ure to  obey  an  order — his  wife’s  illness,  his  four 
children’s  need  for  care,  the  fact  that  in  order  for 
appellant  to  return  to  work,  he  had  to  find  someone 
else  to  care  for  the  children,  and  his  32  years  of 
satisfactory  government  service.  Even  considering 
appellant’s  lack  of  complete  candor  in  requesting 
the  leave  and  his  past  absence-related  counseling, 
the  court  felt  that  under  the  circumstances,  the  ev- 
idence was  insufficient  to  support  a penalty  of 
removal. 

JOSEPH  T.  MEYER  v.  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES,  SOCIAL 
SECURITY  ADMINSITRATION 

666  F2d  540  (1981) 

9.110;  9.210;  9.325;  9.330 

The  U.S.  Court  of  Claims  affirmed  the  Merit 
Systems  Protection  Board’s  upholding  the  denial  of 
appellant’s  within-grade  increase.  * 

The  Board’s  initial  decision,  which  became  final 
upon  denial  of  the  petition  for  review,  applied  the 
substantial  evidence  standard  based  on  Parker  v. 
Defense  Logistics  Agency,  1 MSPB  489  (1980),  and 
concluded  that  the  evidence  presented  supported 
the  agency’s  action. 

Before  the  court,  appellant  argued  that  Congress 
intended  that  the  preponderance  of  the  evidence 
standard  should  apply  to  appeals  of  agency  denials 
of  within-grade  increases,  while  the  Board  main- 
tained that  the  legislative  history  of  the  Civil  Serv- 
ice Reform  act  of  1978  (CSRA)  indicated  Congress’ 
desire  that  the  substantial  evidence  standard 
should  apply. 


*Periodically,  the  DIGEST  will  include  summaries  of  court 
cases  involving  Board  decisions  or  other  relevant  cases. 
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*The  U.S.  Court  of  Claims  is  now  the  U.S.  Claims  Court.  See 
The  Federal  Courts  Improvement  Act  of  1982,  PL  97-164  (96 
Stat.  25). 


The  court  examined  the  CSRA  and  its  legisla- 
tive history  and  concluded  that,  while  Congress 
failed  to  address  specifically  what  standard  of  re- 
view should  be  applied  to  appeals  of  denials  of 
within-grade  pay  increases,  the  legislative  history 
demonstrates  Congressional  intent  to  change  the 
personnel  system  in  order  to  give  agencies  broader 
and  more  flexible  means  of  disciplining  and 
removing  employees  whose  work  performance  is 
inadequate. 

In  considering  denials  of  within-grade  increases 
in  the  general  scope  of  the  CSRA,  the  court  accept- 
ed the  Board’s  conclusion  in  Parker,  supra  that  5 
U.S.C.  §7701(c)(l)  governs  within-grade  increase 
action,  and  held  that  the  substantial  evidence  test 
of  section  7701(c)(1)(A)  provides  the  proper  stand- 
ard of  review  for  the  Board  to  use  when  consider- 
ing appeals  of  within-grade  increase  denials.  Fur- 
thermore, in  cases  such  as  this  one  where  no 
approved  performance  appraisal  system  was  avail- 
able to  use  as  a basis  for  denial  of  a within-grade 
increase,  the  court  held  that  the  substantial  evi- 
dence standard  is  also  applicable  throughout  the  in- 
terim period  until  the  agency  has  established  a per- 
formance appraisal  system. 
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INDEX 


NOTES  ON  KEY  NUMBERS 

In  each  issue,  summarized  Board  orders,  as  well  as 
other  issuances  listed  under  “Board  Orders,”  are 
indexed  according  to  the  key  number  system  used 
in  the  published  volumes,  Decisions  of  the  United 
States  Merit  Systems  Protection  Board.  The  index 
numbers,  which  indicate  the  subjects  found  in  the 
decision,  are  listed  after  the  order  date.  There  are 
18  main  subject  areas.  These  are  described  under 
“Major  Topics  and  Scope  Notes.”  The  “Outline  of 
Topics”  divides  each  major  topic  into  more  specific 
subtopics. 

MAJOR  TOPICS  AND  SCOPE  NOTES 

Topic 

1.000000  Adverse  Actions 

Certain  personnel  actions  are  designated  as  “ad- 
verse actions”  under  Chapter  75  of  the  Civil  Serv- 
ice Reform  Act  of  1978.  This  topic  references 
Board  opinions  relating  to  the  substantive  law  gov- 
erning those  actions  and  distinguishes  other  per- 
sonnel actions  not  designated  as  “adverse  actions” 
under  Chapter  75.  This  topic  also  encompasses 
cases  involving  Board  consideration  of  penalties  in 
adverse  action  cases  including  the  mitigation  of 
penalties.  Board  cases  concerning  procedures  gov- 
erning adverse  actions  are  located  under  Practice 
and  Procedure  (10.000000),  and  opinions  relating 
to  jurisdictional  matters  have  been  placed  under 
Jurisdiction  (6.000000).  Cases  regarding  remedies 
available  to  the  Board  in  adverse  action  cases  are 
located  in  Remedies  (lb-000000). 

2.000000  Constitutionality 

This  topic  references  opinions  in  which  the  Board 
has  considered  constitutional  aspects  of  cases  be- 
fore it.  Included  are  claims  pursuant  to  specific 
constitutional  provisions,  as  well  as  claims  derived 
from  constitutional  provisions,  such  as  the  right  to 
privacy.  Constitutional  claims  relative  to  discrimi- 
nation are  in  Discrimination  (3.000000). 

3.000000  Discrimination 

This  topic  refers  to  Board  cases  concerning  the 
substantive  law  of  prohibited  discrimination  pursu- 
ant to  the  Civil  Service  Reform  Act  of  1978.  Also 


included  are  cases  relating  to  affirmative  action 
and  disparate  treatment  of  similarly  situated  em- 
ployees. Questions  of  evidence,  jurisdiction,  prac- 
tice and  procedure,  and  remedial  action  in  discrimi- 
nation cases  are  referenced  in  Evidence  (b -000000), 
Jurisdiction  (6.000000),  Practice  and  Procedure 
(10.000000) , and  Remedies  ( lb. 000000) , 
respectively. 

4.000000  Evidence 

This  topic  references  cases  dealing  with  substan- 
tive rules  of  evidence  employed  by  the  Board,  as 
well  as  cases  concerning  the  harmful  error  stand- 
ard in  the  Act.  The  Board  is  bound  by  statutory 
burdens  of  proof,  and  cases  referencing  the  Board’s 
interpretation  of  such  burdens  are  also  included 
here. 

5.000000  Freedom  of  Information,  Privacy,  and 
Sunshine  Acts 

This  topic  references  Board  cases  relating  to  the 
Freedom  of  Information,  Privacy,  and  Sunshine 
Acts. 

6.000000  Jurisdiction 

This  topic  includes  cases  in  which  the  Board  has 
made  specific  reference  to  jurisdiction  under  the 
Civil  Service  Reform  Act  of  1978,  as  well  as  cases 
dealing  with  issues  of  justiciability.  Since  the  juris- 
diction of  the  Board  differs  with  respect  to  certain 
entities,  this  topic  includes  cases  dealing  with  ju- 
risdictional questions  particularly  related  to  such 
entities.  Included  also  are  Board  cases  dealing  with 
its  enforcement  power,  which  is  a matter  of  contin- 
uing jurisdiction,  and  cases  under  the  Act’s  savings 
provision.  Jurisdiction  over  appeals  related  to  re- 
tirement is  covered  under  Retirement  (15.000000). 

7.000000  Labor-Management  Relations 

This  topic  contains  cases  arising  under  Title  VII 
of  the  Act,  including  collective  bargaining  issues 
and  the  rights  of  individual  employees.  Title  VII 
grievance  procedure  cases  brought  before  the 
Board  are  also  located  under  this  topic. 

8.000000  Particular  Employment  Categories 

The  Civil  Service  Reform  Act  of  1978  has  provi- 
sions specifically  applicable  to  certain  categories  of 
employees.  This  topic  references  cases  in  which  the 
special  procedural  and  substantive  law  applicable 
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to  such  employee  categories  were  discussed  by  the 
Board,  and  in  which  such  special  provisions  were 
germane  to  the  resolution  of  the  case.  Included  are 
cases  dealing  with  the  merit  pay  provisions  of  the 
Act  and  the  Senior  Executive  Service. 

9.000000  Performance  Related  Actions 

This  topic  references  cases  dealing  with  perform- 
ance related  actions  under  Chapter  43  of  the  Act, 
including  procedural  rights  and  standards  of  proof 
under  Chapter  43,  where  performance  appraisal 
systems  have  been  implemented.  Also  included  are 
cases  dealing  with  performance  appraisal  actions 
under  Chapter  75,  where  Chapter  43  appraisal  sys- 
tems have  not  yet  been  implemented. 

10.000000  Practice  and  Procedure 

This  is  the  major  topic  referencing  cases  which 
set  out  the  procedural  rules  for  matters  before  the 
Board,  its  administrative  law  judges,  and  its 
presiding  officials.  Matters  such  as  timeliness  and 
technical  filing  rules  are  included  here,  as  well  as 
the  concepts  of  former  adjudication  and  represen- 
tation of  parties. 

11.000000  Prohibited  Personnel  Practices 
The  Civil  Service  Reform  Act  of  1978  lists  merit 

systems  principles  governing  the  Federal  work 
force  and  defines  prohibited  personnel  practices 
that  may  not  be  taken  against  Federal  Employees. 
This  topic  is  limited  to  cases  in  which  the  Board 
has  interpreted  these  provisions  and  related 
matters. 

12.000000  Reductions  in  Force 

This  topic  refers  to  Board  cases  dealing  with  re- 
ductions in  force,  including  agency  justifications 
for  taking  such  actions  and  the  substantive  and 
procedural  rights  of  employees  affected. 

13.000000  Regulation  Review 

The  Civil  Service  Reform  Act  of  1978  empowers 
the  Board  to  review  regulations  promulgated  by 
the  Office  of  Personnel  Management  and  imple- 
menting regulations  of  other  agencies.  This  topic 
references  Board  opinions  dealing  with  such  regu- 
lation review. 

14.000000  Remedies 

This  topic  references  Board  cases  dealing  with 
the  remedial  powers  of  the  Board. 

15.000000  Retirement 

This  topic  refers  to  Board  cases  involving  issues 
relating  to  the  retirement  of  Federal  employees. 


16.000000  Special  Counsel 

This  topic  references  Board  cases  relating  to  the 
Office  of  Special  Counsel,  including  the  prosecution 
of  Hatch  Act  cases  and  violations  of  the  Federal 
Employees  Flexible  and  Compressed  Work  Sched- 
ules Act.  The  filing  requisites  for  complaints  before 
the  Special  Counsel  are  included  here,  while  proce- 
dural requisites  in  Special  Counsel  cases  before  the 
Board  are  in  Practice  and  Procedure  (10.000000). 

17.000000  Suitability  and  Fitness  for  Duty 
Examinations 

This  topic  references  cases  dealing  with  issues  of 
suitability.  Included  also  are  cases  involving 
fitness-for-duty  examinations. 

18.000000  Employment  Practices 

This  topic  references  cases  concerning  the  sub- 
stantive law  governing  employment  practices  and 
distinguishes  employment  restrictions  that  are  not 
appealable  employment  practices. 
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OUTLINE  OF  TOPICS 

(With  Key  Numbers) 


1.000000  Adverse  Actions 

1.100  Actions  Considered  Adverse  Under  5 U.S.C.  7512 


1.110 

Removal 

1.361 

Abuse  of  Authority 

1.111 

Involuntary  Resignation  or  Retirement 

1.3611 

Sexual  Harassment 

1.120 

Suspension  for  more  than  14  days 

1.3612 

Prohibited  Discrimination 

1.121 

Enforced  Leave 

1.362 

Conflict  of  Interest 

1.130 

Reduction  in  Grade 

1.363 

Insubordination 

1.131 

Involuntary  Demotion 

1.3631 

Refusal  to  Accept  Reassignment 

1.140 

Reduction  in  Pay 

1.364 

Gross  Waste 

1.150 

Furlough  of  30  days  or  less 

1.365 

Creation  of  Danger  to  Public  Health  and  Safety 

1.160 

Adverse  Action  by  Office  of  Personnel 

1.366 

Insolence 

Management 

1.3661 

Abusive  Language 

1.367 

Violence 

1.368 

Unauthorized  Activities 

1.200  Actions  Not  Considered  Adverse  Under  5 U.S.C.  7512 

1.369 

“Failure  to”  Charges 

1.370 

Charges  Related  to  Off-Duty  Conduct 

1.210 

Suspension  for  less  than  14  days 

1.371 

Efficiency  of  the  Service 

1.220 

Letter  of  Reprimand 

1.3711 

Nexus 

1.230 

Actions  Based  on  Unacceptable  Performance 

1.380 

Classification  and  Qualifications  Requirements 

1.231 

Denial  of  Within-Grade  Step  Increase 

1.390 

Performance  Related 

1.232 

Reduction  in  Grade 

1.233 

Removal 

1.240 

Reduction  in  Force 

1.400  Board  Consideration  of  Penalties 

1.250 

Reduction  in  Rank 

1.410 

Mitigation  of  Penalty 

1.420 

Prior  Disciplinary  Record 

1.300  Substantive  Charges 

1.430 

Disparate  Treatment  of  Similarly  Situated 

Employees 

1.310 

Attendance  Related 

1.311 

Absence  Without  Leave 

1.312 

Abuse  of  Leave 

1.500  Procedural  Rights  In  Adverse  Actions 

1.313 

Tardiness 

1.314 

Efficiency  of  the  Service — Attendance 

1.510 

Notice 

1.315 

Unlawful  Labor  Strikes 

1.511 

Crime  Provision 

1.3151 

Air  Traffic  Controllers — 1981  PATCO  Strike 

1.512 

Emergency  Suspension  During  Notice  Period 

1.3152 

Other  Strikes  (Non-1981  ATC) 

1.513 

Reasons 

1.320 

Alcohol  and  Drug  Related 

1.520 

Reply 

1.321 

On-Duty  Conduct 

1.521 

Written  Reply 

1.322 

Off-Duty  Conduct 

1.522 

Oral  Reply 

1.323 

Efficiency  of  the  Service — Alcohol  and  Drug 

1.530 

Review  of  Materials  on  Which  Action  Based 

Related 

1.540 

Right  to  Representation 

1.330 

Criminal  Conduct 

1.550 

Proposing  and  Deciding  Official 

1.331 

On-Duty  Conduct 

1.560 

Appeal  to  Merit  Systems  Protection  Board 

1.3311 

Criminal  Charges 

1.561 

Burden  of  Proof 

1.3312 

Criminal  Conviction 

1.562 

Efficiency  of  the  Service — Generally 

1.3313 

Acquittal 

1.570 

Decision 

1.332 

Off-Duty  Conduct 

1.3321 

Criminal  Charges 

1.600  Defenses 

1.3322 

Criminal  Conviction 

1.3323 

Acquittal 

1.610 

Stale  Charges 

1.340 

Dishonest  Work  Related  Conduct 

1.620 

Mental  Condition 

1.341 

Bribery 

1.630 

Animus 

1.342 

Embezzlement 

1.640 

Coercion  or  Duress 

1.343 

Falsification 

1.650 

Affirmative  Defenses 

1.3431 

Medical  Records 

1.3432 

Employment  Applications 

1.3433 

Time  and  Work  Records 

2.000000  Constitutionality 

1.344 

Fraud 

1.345 

Misappropriation  and/or  Misuse  of  Government 

2.100  Due  Process 

Property 

1.346 

Malfeasance  in  Office 

2.110 

Liberty  Rights  or  Interest 

1.350 

Prohibited  Political  Activity 

2.120 

Property  Rights  or  Interest 

1.360 

Other  Work  Related  Charges 

2.130 

Requisite  Administrative  Procedures 
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2.200  Criminal  Constitutional  Considerations 


4.000000  Evidence 


2.210 

Self-Incrimination 

4.100  Admissibility 

2.220 

Right  to  Counsel 

2.230 

Double  Jeopardy 

4.110 

Prehearing  Evidence 

2.240 

Search  and  Seizure 

4.111 

Admissions 

4.112 

Affidavits 

2.300  First  Amendment  Freedoms 

4.113 

Evidence  Obtained  Through  Discovery 

4.1131 

Depositions 

2.310 

Freedom  of  Speech 

4.1132 

Interrogatories 

2.311 

Relation  to  Efficiency  of  the  Service 

4.1133 

Documents 

2.3111 

Defamation 

4.114 

Best  Evidence 

2.312 

Balancing  Test 

4.115 

Polygraphs 

2.313 

Mixed  Motive 

4.116 

Handwriting 

2.320 

Freedom  of  Religion 

4.120 

Testimony 

2.321 

Relation  to  Efficiency  of  the  Service 

4.121 

Relevancy 

2.3211 

Free  Exercise 

4.122 

Materiality 

2.3212 

Establishment 

4.123 

Privileged  Matters 

4.124 

Hearsay 

2.400  Right  To  Privacy 

4.125 

Credibility 

4.126 

Perj  ury 

3.000000  Discrimination 

4.127 

Probative  Value 

4.128 

Circumstantial  Evidence 

3.100  Prohibited  Discrimination 

4.129 

Opinion 

4.130 

Official  Notice 

3.110 

Age  Discrimination 

4.131 

Facts 

3.111 

Age  Discrimination  in  Employment  Act  of  1967,  29 

4.132 

Documents 

U.S.C.  631,  633a 

4.140 

Evidence  of  Prior  Disciplinary  Actions 

3.120 

Race,  Color,  and  National  Origin  Discrimination 

4.150 

Stipulations 

3.121 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.130 

Handicap  Discrimination 

3.131 

Handicapping  Condition 

4.200  Burdens  of  Proof 

3.1311 

Physical  Disability 

3.1312 

Mental  Disability 

4.210 

Preponderance  of  the  Evidence 

3.1313 

Alcoholism  and  Drug  Abuse 

4.211 

Agency  Burden 

3.132 

Rehabilitation  Act  of  1973,  29  U.S.C.  791 

4.212 

Appellant’s  Burden 

3.1321 

Reasonable  Accommodation 

4.220 

Substantial  Evidence 

3.13211 

Undue  Hardship 

4.230 

Arbitrary,  Capricious,  or  Abuse  of  Discretion 

3.1322 

Rehabilitation 

4.240 

Reasonable  Grounds  to  Believe 

3.133 

Qualified  Handicapped  Employee 

4.250 

Burden  of  Persuasion 

3.140 

Sex  Discrimination 

4.260 

Burden  of  Going  Forward 

3.141 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.142 

Fair  Labor  Standards  Act  of  1938,  29  U.S.C.  206(d) 

3.143 

Sexual  Preference 

4.300  Harmful  Error 

3.144 

Sexual  Harassment 

3.150 

Religious  Discrimination 

4.310 

Agency  Procedures 

3.151 

Civil  Rights  Act  of  1964,  42  U.S.C.2000e-16 

4.320 

Presiding  Official’s  Rulings 

3.160 

Marital  Status  Discrimination 

3.170 

Discrimination  on  the  Basis  of  Political 
Affiliation 

3.200  Disparate  Treatment  of 
Similarly  Situated  Employees 

3.300  Affirmative  Action 

5.210 

5.000000  Freedom  of  Information,  Privacy, 
and  Sunshine  Acts 

5.100  Sunshine  At 
5.200  Freedom  of  Information  Act 
Exemptions 

3.310 

3.320 

3.330 

Minorities 

Handicapped  Persons 
Women 

5.211 

Internal  Personnel  Rules  and  Practices 

5.212 

5.213 

Statutory  Exemptions 

Inter-and  Intra-Aency  Memoranda  and  Letters 

5.214 

Personnel  and  Medical  Files 

3.400  Burdens  of  Proof 

5.300  Privacy  Act 

3.410 

Prima  Facie  Case 

5.310 

5.320 

Form  of  Request 
Denial  of  Access 

3.420 

Legitimate  Non-discriminatory  Reason 

3.430 

Pretext 

5.321 

Appeal  Rights 
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6.000000  Jurisdiction 


6.100  Merit  Systems  Protection  Board  Jurisdiction 

6.110  Original  Jurisdiction 

6.111  Special  Counsel  Cases 

6.112  Senior  Executive  Service  Removals 

6.113  Employee  Disciplinary  Actions  under  the  Federal 

Employee  Flexible  and  Compressed  Work  Sched- 
ules Act 

6.114  Administrative  Law  Judges 

6.120  Appellate  Jurisdiction 

6.121  Adverse  Actions 

6.122  Denial  of  Within-Grade  Step  Increase 

6.123  Senior  Executive  Service  Cases 

6.124  Discrimination  Cases 

6.1241  Equal  Employment  Opportunity  Commission 

6.1242  Mixed  Cases 

6.1243  Special  Panel 

6.125  Non- Appealable  Actions 

6.1251  Position  Classification 

6.1252  Promotion 

6.1253  Performance  Ratings 

6.1254  Reassignment 

6.1255  Reinstatement 

6.1256  Reprisal 

6.1257  Miscellaneous 

6.1258  Grievance  Decisions 

6.126  Agency  Regulations 

6.127  Prohibited  Personnel  Practices 

6.128  Review  of  Grievance  Decisions 

6.200  Particular  Parties 

6.210  Independent  Agencies 

6.220  Independent  Establishments 

6.230  Intelligence  Agencies 

6.240  Government  Corporations 


6.300  Presiding  Official’s  Jurisdiction 

6.310  Generally 

6.320  Finality  of  Decisions 

6.330  Appeals  of  Presiding  Official’s  Decisions 


6.400  Office  of  Personnel  Management 

6.410  Intervention 

6.420  Rules  and  Regulations 


6.500  Enforcement 

6.510  Petitions 

6.511  Appellate  Cases 

6.512  Original  Cases 

6.520  Compliance 

6.530  Comptroller  General 


6.600  Exhaustion  of  Remedies 
6.700  Justiciability 

6.710  Mootness 

6.720  Ripeness 


6.730  Real  party  in  Interest 

6.750  Case  or  Controversy 


6.800  Savings  Provision  (5  U.S.C.  1101  note) 

6.900  Statutory  Construction  of  the 
Civil  Service  Reform  Act  of  1978 

7.000000  Labor-Management  Relations 

7.100  Grievance  Procedures 

7.110  Negotiated  Grievance  Procedures  in  Collective 

Bargaining  Agreements 

7.111  Exclusion  of  Specific  Matters  from  Negotiated 

Grievance  Procedures 

7.112  Arbitration 

7.113  Prohibited  Personnel  Practices 

7.1131  Election  of  Statutory  or  Negotiated  Procedure 

7.1132  Right  to  Request  Merit  Systems  Protection  Board 

Review 

7.114  Actions  Based  on  Unacceptable  Performance 

7.1141  Election  of  Statutory  or  Negotiated  Procedure 

7.1142  Arbitrator  Governed  by  5 U.S.C.  7701(c)(1) 

7.1143  Judicial  Review  of  Arbitrator’s  Award 

7.115  Adverse  Actions 

7.1151  Election  of  Statutory  or  Negotiated  Procedure 

7.1152  Arbitrator  Governed  by  5 U.S.C.  7701(a)(1) 

7.1153  Judicial  Review  of  Arbitrator’s  Award 


7.200  Federal  Labor  Relations  Authority 
7.300  Unfair  Labor  Practices 

7.310  Agency  Unfair  Labor  Practices 

7.311  Interference  with  Exercise  of  Employee’s  Rights 

7.312  Discrimination  on  the  Basis  of  Union  Membership 

7.313  Sponsorship,  Control  or  Undue  Assistance  to  Labor 

Organization 

7.314  Reprisal  for  Filing  of  Complaint 

7.315  Failure  to  Negotiate  in  Good  Faith  with  a Labor 

Organization 

7.3151  Compelling  Need 

7.3152  Duty  to  Consult 

7.316  Failure  to  Cooperate  in  Impasse  Procedures  and 

Decisions 

7.3161  Federal  Service  Impasse  Panel 

7.317  Enforcement  of  Rules  and  Regulations  in  Conflict 

with  Prior  Collective  Bargaining  Agreement 
7.3171  Prohibited  Personnel  Practices  Exception 

7.318  Failure  to  Comply  with  any  Provisions  of  Title  5, 

Chapter  71 

7.320  Labor  Organization  Unfair  Labor  Practices 

7.321  Interference  with  Exercise  of  Employee’s  Rights 

7.322  Cause  or  Attempt  to  Cause  Agency  Discrimination 

Against  Employee  in  the  Exercise  of  Employee’s 
Rights 

7.323  Coercion  of  Union  Members  with  Regard  to  Dis- 

charge of  Employee  Work  Duties 

7.324  Discrimination  Against  Employees  with  Regard  to 

Membership 

7.3241  Race  or  Color 

7.3242  Creed 

7.3243  National  Origin 

7.3244  Sex 

7.3245  Age 
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7.3246 

Preferential  Civil  Service  Status 

7.3247 

Political  Affiliation 

7.3248 

Marital  Status 

7.3249 

Handicapping  Condition 

7.325 

Failure  to  Negotiate  in  Good  Faith  with  Agency 

7.3251 

Compelling  Need 

7.3252 

Duty  to  Consult 

7.326 

Failure  to  Cooperate  in  Impasse  Procedures  and 
Decisions 

7.3261 

Federal  Service  Impasse  Panel 

7.327 

Call  for  or  Participation  in  Strike,  Work  Stoppage 
Slowdown,  or  Disruptive  Picketing 

7.3271 

Failure  to  Take  Action  to  Prevent  or  Stop 

7.328 

Failure  to  Comply  with  any  Provision  of  Title  5, 
Chapter  71 

7.400  Collective  Bargaining  Agreements 

7.410 

Enforcement  of  Provisions 

7.420 

Right  to  Representation 

7.430 

Interpretation  of  Provisions 

8.000000  Particular  Employment  Categories 
8.100  Administrative  Law  Judges 

8.110 

Original  Jurisdiction  Action 

8.111 

Removal 

8.112 

Suspension 

8.113 

Reduction  in  Grade 

8.114 

Reduction  in  Pay 

8.115 

Furlough  of  30  days  or  less 

8.120 

Good  Cause 

8.121 

Conduct  and  Demeanor/Judicial  Temperament 

8.122 

Bias 

8.200  Particular  Federal  Entities 

8.210 

United  States  Postal  Service 

8.211 

Preference  Eligibles 

8.212 

90  Day  Probationary  Period 

8.213 

Alcohol  Rehabilitation  Program 

8.220 

Postal  Rate  Commission 

8.230 

Law  Enforcement  Personnel 

8.231 

Federal  Bureau  of  Investigation 

8.240 

Intelligence  Agencies 

8.250 

General  Accounting  Office 

8.260 

Non-Appropriated  Fund  Activities 

8.270 

Government  Corporations 

8.280 

National  Guard  and  Air  Force 

8.290 

Air  Traffic  Controllers 

8.291 

PATCO  Strike  of  1981 

8.2911 

Elements 

8.29111 

Occurrence  of  Strike — Proof 

8.291111 

Official  Notice 

8.291112 

Other  Proof 

8.29112 

Lawfulness  of  Strike 

8.29113 

Participation  in  Strike — Proof 

8.291131 

Prima  Facie  Case 

8.291132 

Additional  Proof 

8.2912 

Procedural  Rights 

8.29121 

Notice 

8.29122 

Response 

8.29123 

Suspension  During  Notice  Period 

8.29124 

Pre-Termination  Hearing 

8.29125 

Appeal  to  Merit  Systems  Protection  Board 

8.291251 

Consolidation 

8.291252 

Evidence  Exclusion 

8.291253 

Summary  Judgment 

8.2913 

Defenses 

8.29131 

Procedural  Error 

8.291311 

Command  Influence 

8.291312 

Crime  Provision  Invocation 

8.291313 

Other  Error 

8.29132 

Coercion 

8.29133 

Hazardous  Conditions 

8.29134 

Lockout 

8.29135 

Authorized  Leave 

8.291351 

PATCO  Agreement 

8.291352 

Cancellation  Notice 

8.2914 

Board  Consideration  of  Penalties 

8.29141 

Review  Authority 

8.29142 

Reasonableness 

8.29143 

Disparate  Treatment 

8.29144 

Adverse  Inference 

8.29145 

Efficiency  of  Service 

8.2915 

Unfair  Labor  Practice 

8.2916 

Prohibited  Personnel  Practice 

8.292 

Other  Issues 

8.300  Special  Situations 

8.310 

Applicants 

8.320 

Probationary  Employees 

8.321 

Post-Appointment  Reasons 

8.3211 

Determining  Completion  of  Probation 

8.3212 

Absent  Allegation  of  Partisan  Political  or  Marital 
Status  Discrimination 

8.3213 

Allegations  of  Handicap  Discrimination 

8.3214 

Allegations  of  Race  Discrimination 

8.3215 

Allegations  of  Religious  Discrimination 

8.3216 

Allegations  of  Sex  Discrimination 

8.3217 

Allegations  of  Prohibited  Personnel  Practices 

8.3218 

Marital  Status 

8.3219 

Partisan  Politics 

8.322 

Pre-appointment  Reasons 

8.3221 

Procedures 

8.323 

Supervisory  or  Managerial  Probationary  Periods 

8.324 

Resignations  During  Probationary  Period 

8.330 

Excepted  Service 

8.331 

One  Year  of  Current  Continuous  Service 

8.332 

Pre-appointment  Reasons 

8.333 

Same  or  Similar  Positions 

8.334 

Handicapped  Appointments 

8.340 

Preference  Eligible  Employees 

8.341 

Veterans 

8.3411 

Veterans  Readjustment  Appointees 

8.350 

Confidential  Employees 

8.360 

Overseas  Personnel 

8.370 

Employees  of  District  of  Columbia 

8.380 

State  and  Local  Employees 

8.390 

Part-Time  and  Temporary  Employees 

8.400  Employees  Having  Restoration  to  Duty  Rights 

8.410 

Military  Duty 

8.420 

Employment  Related  Injuries 

8.421 

Fully  Recovered  Employee 

8.4211 

Within  One  Year 

8.4212 

After  One  Year 

8.422 

Partially  Recovered  Employee 

8.4221 

Within  One  Year 

8.4222 

After  One  Year 
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8.423 

8.424 

8.425 

8.426 


8.510 

8.511 

8.512 

8.513 

8.514 

8.515 

8.520 

8.521 

8.522 

8.530 

8.531 

8.5311 

8.5312 
8.53121 

8.532 

8.5321 

8.5322 
8.53221 

8.533 
8.540 

8.550 

8.551 


8.610 


9.110 

9.111 
9.120 
9.130 
9.140 
9.150 


9.210 

9.211 

9.212 

9.213 

9.214 

9.2141 

9.2142 

9.2143 

9.2144 

9.220 


Right  to  Restoration 
Priority  Consideration 
Every  Effort  to  Restore 
Notice  of  Rights 

8.500  Senior  Executive  Service 

Types  of  Positions 

Career  Appointee 
Non-career  Appointee 
Limited  Term  Employee 
Limited  Emergency  Employee 
General  Position 

Actions  Within  the  Senior  Executive  Service 

Reassignment 

Transfer 

Appealable  Actions 
Removals 

Procedural  Requirements 
Efficiency  of  the  Service 
Nexus 

Suspensions  for  more  than  14  Days 
Procedural  Requirements 
Efficiency  of  the  Service 
Nexus 

Conversion  of  Position  to  Senior  Executive  Service 

Performance  Appraisal 

Removal  from  Senior  Executive  Service 

Hearing 

8.600  Merit  Pay 

Transfer  of  Position  to  Merit  Pay  Status 


9.000000  Performance  Related  Actions 

9.100  Actions  Based  on  Performance 

Denial  of  Within-Grade  Increase 

Waiting  Period 

Reduction  in  Grade 

Removal 

Reassignment 

Promotion 


9.200  Performance  Appraisal  Systems 

Establishment  of  Performance  Appraisal  Systems 

Periodic  Appraisals  of  Performance 
Employee  Participation  in  Establishment  of  Per- 
formance Standards 

Communication  of  Performance  Standards  and  Criti- 
cal Elements  to  Employees 
Employee  Performance  Evaluation 
Acceptable  Level  of  Competence  Determinations 
Recognition  and  Awards 
Assistance  in  Improving  Performance 
Opportunity  to  Demonstrate  Acceptable 
Performance 

Review  of  Performance  Appraisal  Systems  by  the 
Office  of  Personnel  Management 


9.300  Procedural  Rights  in  Actions 
Based  on  Unacceptable  Performance 

9.310  Reduction  in  Grade  or  Removals 

9.311  Notice 

9.3111  Instances  of  Unacceptable  Performance 

9.3112  Critical  Elements  Involved 

9.3113  Timeliness 

9.3114  Opportunity  to  Improve 

9.312  Representation 

9.313  Response 

9.3131  Oral  Response 

9.3132  Written  Response 

9.314  Written  Decision 

9.3141  Specifications  of  Unacceptable  Performance 

9.3142  Concurrence  of  Higher  Position  Employee 

9.3143  Timeliness 

9.315  Deletion  of  Notice  from  Agency  Records 

9.3151  Performance  Acceptability  for  One  Year 

9.316  Appeal  Rights 

9.320  Denial  of  Within  Grade  Increase 

9.321  Notice 

9.3211  Notice  Period 

9.322  Written  Decision 

9.323  Timeliness 

9.324  Reconsideration  by  Agency 

9.3241  Written  Decision 

9.3242  Higher  Level  Employee 

9.32421  No  Participation  in  Original  Decision 

9.325  Appeal  Rights 

9.330  Burden  of  Proof 

9.331  Substantial  Evidence 

9.332  Preponderance  of  the  Evidence — Chapter  75 

9.3321  Efficiency  of  the  Service 

9.33211  Nexus 

10.000000  Practice  and  Procedure 
10.100  Appellate  Jurisdiction 

10.110  Prehearing  Procedures 

10.111  Filing  of  Appeal  and  Request  for  Hearing 

10.1111  Right  to  Hearing 

10.1112  Waiver  of  Right  to  Hearing 

10.1113  Withdrawal  of  Appeal 

10.112  Agency  Response 

10.1121  Agency  Request  for  Appearance  at  Hearing 

10.113  Class  Action 

10.114  Consolidation  and  Joinder 

10.115  Intervention 

10.1151  Intervention  as  a Matter  of  Right 

10.1152  Permissive  Intervention 

10.116  Discovery  Procedures 

10.1161  Motion  for  Discovery 

10.11611  Interrogatories 

10.11612  Deposition 

10.11613  Production  of  Documents 

10.117  Prehearing  Conference 

10.118  Subpoenas 

10.119  Request  for  Witnesses 

10.120  Presiding  Official 

10.121  Duties  and  Powers 

10.1211  Discretion 

10.12111  Dismissals 

10.12112  Failure  to  Prosecute 
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10.1212 

Ruling  on  Motions 

10.2133 

Powers  of  Board 

10.12121 

Venue 

10.2134 

Board  Decision 

10.12122 

Interlocutory  Appeals 

10.2135 

Judicial  Review 

10.12123 

Continuance  or  Stay 

10.214 

Intervention 

10.1213 

Orders  of  Presiding  Officials 

10.2141 

Office  of  Personnel  Management 

10.12131 

Compliance 

10.2142 

Others 

10.1214 

Decision 

10.220 

Administrative  Law  Judge  Cases 

10.12141 

Content 

10.221 

Filing  of  Complaint 

10.12142 

Effective  Date 

10.222 

ALJ  Response 

10.12143 

Finality 

10.223 

Procedural  Rights  (cross-reference  to  10.110) 

10.12144 

Summary  Decision 

10.224 

Presiding  Official 

10.12145 

Recommended  Decision 

10.2241 

Administrative  Law  Judge 

10.12146 

Form 

10.2242 

Merit  Systems  Protection  Board 

10.1215 

Hearings 

10.225 

Powers  of  the  Board 

10.12151 

Postponement 

10.226 

Decision 

10.1216 

Closing  the  Record 

10.2261 

Recommended  Decision 

10.1217 

Service 

10.227 

Judicial  Review 

10.122 

Bias 

10.230 

Review  of  Rules  and  Regulations 

10.123 

Disqualification 

10.231 

Office  of  Personnel  Management 

10.124 

Amicus  Briefs 

10.130 

Board  Review  of  Initial  Decision 

10.131 

Board  Reopening 

10.300  Cases  Heard  By  Administrative  Law  Judges 

10.132 

Petition  for  Review 

10.1321 

Filing  Requirements 

10.400  Representation 

10.1322 

Criteria 

10.133 

Board  Review  Powers 

10.410 

Pro  Se 

10.140 

Board  Opinion 

10.420 

Attorney 

10.141 

Content 

10.430 

Other  Representation 

10.142 

Effective  Date 

10.440 

Conflict  of  Interest 

10.143 

Finality 

10.144 

Reconsideration 

10.150 

Judicial  Review 

10.500  Ex  Parte  Conduct 

10.600  Substitution  of  Parties 

10.200  Original  Jurisdiction 

10.610 

Death  of  Appellant 

10.210 

Special  Counsel  Cases 

10.211 

Complaints  for  Corrective  Action 

10.2111 

Filing  of  Complaint 

10.700  Former  Adjudication 

10.2112 

Rights  of  Employees  in  5 U.S.C.  1206(g)  Discipli- 

nary Actions 

10.710 

Res  Judicata 

10.21121 

Answer 

10.720 

Estoppel 

10.21122 

Representation 

10.21123 

Hearing 

10.800  General  Board  Powers 

10.2113 

Party  Response  Rights 

10.2114 

Powers  of  Board 

10.810 

Waiver  of  Board  Regulations 

10.2115 

Board  Decision 

10.811 

Untimeliness 

10.2116 

Judicial  Review 

10.820 

Waiver  of  Non-Statutory  Requirements  in  Board 

10.212 

Stays 

Orders 

10.2121 

Initial  Stay — Secton  1208(a) 

10.21211 

Filing  of  Request  for  Stay 

10.2122 

Extension  of  Initial  Stay — Section  1208(b) 

11.000000  Prohibited  Personnel  Practices 

10.21221 

Filing  of  Request  for  Extension  of  Stay 

10.21222 

Agency  Response 

11.000  Practices  Prohibited 

10.2123 

Indefinite  Stay — Section  1208(c) 

10.21231 

Filing  of  Request  for  Indefinite  Stay 

11.110 

Personal  Favoritism 

10.21232 

Opportunity  for  Comment 

11.111 

Improper  Consideration  of  Employee  Information 

10.212321 

Special  Counsel 

11.112 

Willful  Deception  or  Obstruction  of  Competition 

10.212322 

Agency 

11.113 

Forced  Withdrawal  from  Competition 

10.2124 

Powers  of  the  Board 

11.114 

Unauthorized  Employment  Preferences 

10.21241 

Initial  Stay 

11.115 

Nepotism 

10.21242 

Extension  of  Initial  Stay 

11.120 

Unauthorized  Political  Practices 

10.21243 

Indefinite  Stay 

11.121 

Political  Coercion 

10.2125 

Board  Decision 

11.122 

Political  Reprisals 

10.2126 

Judicial  Review 

11.130 

Prohibited  Discrimination 

10.213 

Hatch  Act  Procedures 

11.131 

Age 

10.2131 

Filing  of  Letter  of  Charges 

11.132 

Race,  Color  and  National  Origin 

10.2132 

Response  Rights 

11.133 

Handicapping  Condition 
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11.134 

Sex 

12.510 

Lack  of  Work 

11.135 

Religion 

12.511 

Contracting  Out 

11.136 

Marital  Status 

12.520 

Shortage  of  Funds 

11.137 

Political  Affiliation 

12.530 

Reorganization 

11.140 

Prohibited  Reprisals 

12.531 

Invalid  Reorganization 

11.141 

For  Exercising  Appeal  Rights 

12.540 

Reclassification 

11.150 

Whistleblowers 

12.550 

Exercise  of  Reemployment  or  Restoration  Rights 

11.151 

Actions  against  Whistleblowers 

12.560 

Challenges  to  Bona  Fides 

11.1511 

Definition  of  Gross  Waste  of  Funds 

12.561 

Personal  Reasons 

11.1512 

Definition  of  Mismanagement 

12.562 

Job  Conditions 

11.1513 

Definition  of  Abuse  of  Authority 

11.152 

Reprisals  Against  Whistleblowers 

13.000000  Regulation  Review 

11.160 

Actions  Based  on  Non-Performance  Related 

11.161 

11.170 

Conduct 

Nexus  to  Efficiency  of  the  Service 

Actions  in  Violation  of  Merit  Systems  Principles 

13.100  Office  of  personnel  Management 
Rules  and  Regulations 

11.171 

11.172 

Merit  Systems  Principles 
Implementation  of  Merit  Systems  Principles 

13.110 

13.120 

Facial  Invalidity 
Agency  Implementation 

11.200  Burden  of  Proof 

14.000000  Remedies 

11.210 

11.220 

Definition  of  Personnel  Action 
Authority  to  Take  Action 

14.100  Reinstatement 

14.110 

Backpay 

12.000000  Reductions  in  Force 

12. 100  Actions 

14.200  Civil  Penalty 

12.110 

Assignment 

14.210 

Damages 

12.111 

Change  of  Positions  or  Reclassification 

12.112 

Grade  Retention 

12.113 

Pay  Retention 

14.300  Cease  and  Desist  Order 

12.114 

Retreat  Rights 

12.115 

Remedial  Actions 

14.400  Corrective  Action 

12.116 

Best  Offer 

12.120 

Furlough 

14.500  Attorney  Fees 

12.130 

Separation 

14.510 

Statutory  Authorization 

14.520 

Interest  of  Justice 

12.200  Retention  Standing 

14.521 

Prohibited  Personnel  Practice 

14.522 

Clearly  Without  Merit 

12.210 

Competitive  Area 

14.523 

Bad  Faith 

12.220 

Competitive  Level 

14.5231 

Harassment 

12.230 

Retention  Register 

14.5232 

Improper  Pressure 

12.231 

Tenure  of  Employment 

14.524 

Gross  Procedural  Error  by  Agency 

12.232 

Veterans  Preference 

14.525 

Agency  Direct  or  Indirect  Knowledge  of  Lack  of 

12.233 

Performance  Ratings 

14.526 

Merit 

Employee  Initiated  Claims 

14.527 

Agency  Initiated  Claims 

12.300  Transfer  of  Functions 

14.530 

Prevailing  Party 

14.540 

Incurred 

12.310 

Transfer  of  Employees 

14.541 

Attorney-Client  Relationship 

14.550 

Reasonableness  of  Fees 

14.560 

Timeliness  of  Fee  Motion 

12.400  Procedural  Rights  and  Requirements 

14.570 

Filing  Requirements 

12.410 

Notice 

12.411 

General 

14.600  Settlement 

12.412 

Specific 

12.420 

Appeals 

14.700  Mitigation  of  Penalty 

12.421 

Burden  of  Proof 

12.422 

Premature  Reduction  in  Force  Appeal 

12.4.30 

Restoration  by  Agency 

15.000000  Retirement 

12.440 

Reemployment  Priority  List 

15.100  Retirement  Requirements 

12.500  Justification 

15.110 

Early  Retirement 
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15.111 

Reorganization,  Reduction  in  Force,  Transfer  of 
Function 

15.120 

Credit  for  Service 

15.121 

Law  Enforcement  Officers  and  Firefighters 

15.122 

Covered  Position 

15.130 

Disability  Retirement 

15.131 

On  Application  of  Employee 

15.1311 

Appeal  to  Merit  Systems  Protecton  Board 

15.13111 

Scope  of  Review 

15.13112 

Burden  of  Proof 

15.13113 

Parties 

15.132 

On  Application  of  Agency 

15.1321 

Appeal  to  Merit  Systems  Protection  Board 

15.13211 

Scope  of  Review 

15.13212 

Burden  of  Proof 

15.13213 

Parties 

15.1322 

Remand  to  Office  of  Personnel  Management 

15.133 

Physical  or  Mental  Condition 

15.1331 

Type  of  Evidence 

15.134 

Impact  on  Performance,  Attendance  and  Conduct 

15.135 

Total  Disability 

15.136 

Agency  Obligation  to  Accommodate 

15.1361 

Reassignment 

15.13611 

Vacant  Position 

15.13612 

Same  Grade  or  Pay 

15.13613 

Same  Commuting  Area 

15.1362 

Agency  Decision  Not  to  Reassign 

15.137 

Employee  Refusal  of  Offer  of  Assignment 

15.138 

Re-examination  and  Recovery 

15.139 

Five-year  Service  Requirement 

15.140 

Mandatory  Separation 

15.141 

Law  Enforcement  Officers  and  Firefighters 

15.142 

Air  Traffic  Controllers 

15.150 

Retirement  Contributions 

15.160 

Optional  Retirement 

16.200  Prosecution 

16.210  Referral  to  Agency  Heads 

16.211  Administrative  Appeals  Procedures 

16.212  Reports 

16.213  Settlement 

16.214  Non-Duplication  Policy 

16.220  Corrective  Action 

16.221  Reasonable  Grounds  to  Believe 

16.222  Requests  to  Order  Corrective  Action 

16.230  Stays 

16.231  Reasonable  Grounds 

16.232  Burden  of  Proof 

16.2321  Section  1208(a) — 15  days 

16.2322  Section  1208(b) — 30  days 

16.2323  Section  1208(c) — Indefinite 

16.240  Intervention  Before  Merit  Systems  Protection 
Board 

16.250  Disciplinary  Actions  Against  Employees 

16.251  Arbitrary  and  Capricious  Withholding 

16.252  Financial  Privacy  Violations 

16.253  Hatch  Act  Violations 

16.2531  Federal  Employees 

16.2532  District  of  Columbia  Employees 

16.2533  State  and  Local  Employees 

16.254  Prohibited  Personnel  Practices 

16.255  Federal  Employee  Flexible  and  Compressed  Work 

Schedules  Act  Violation 


16.300  Filing  of  Complaints  Before  Special  Counsel 

16.310  Place  of  Filing 

16.320  Form  and  Contents 

16.330  Withdrawals 

16.340  Protection  of  Complainant’s  Identity 


15.200  Annuities 


17.000000  Suitability  and  Fitness  for  Duty  Examination 


15.210 

15.211 

15.212 
15.220 
15.230 

15.240 


Determinations  of  Annuities 

Effects  of  Federal  Employee’s  Compensation  Act 
Payments 
Forfeiture 

Recovery  of  Annuity  Overpayments 
Appeal  to  Merit  Systems  Protection  Board  by 
Annuitant 
Survivor  Annuities 


15.300  Involuntary  Retirement 
15.400  Jurisdiction 

15.410  Administrative  Action  or  Order 


16.000000  Special  Counsel 
16.100  Investigatory  Authority 


17.100  Criteria  Considered  in  Suitability  Determination 

17.110  Delinquency  or  Misconduct  in  Prior  Employment 
17.120  Criminal,  Dishonest,  Infamous,  or  Notoriously 
Disgraceful  Conduct 

17.130  Falsification  or  Fraud 

17.140  Alcoholism 

17.150  Drug  Abuse 

17.160  Loyalty 

17.170  Statutory  Disqualifications 

17.180  Additional  Factors 

17.181  Nature  of  Position 

17.182  Nature  and  Seriousness  of  Conduct 

17.183  Circumstances  Surrounding  Conduct 

17.184  Recency  of  Conduct 

17.185  Age  of  Applicant  or  Appointee  at  Time  of  Conduct 

17.186  Contributing  Social  or  Environmental  Conditions 

17.187  Rehabilitation  Efforts 


16.110  Investigation  of  Prohibited  Personnel  Practices 

16.120  Investigation  of  Whistleblower  Allegations 

16.130  Investigation  of  Political  Activities 

16.131  Hatch  Act  Violations 

16.1311  Federal  Employees 

16.1312  District  of  Columbia  Employees 

16.1313  State  and  Local  Employees 

16.140  Investigation  of  Information  Withholding 

16.150  Investigation  of  Civil  Service  Violations 


17.200  Standard  Applied  in  Suitability  Determination 

17.210  Efficiency  of  the  Service 

17.211  Nexus 


17.300  Consequences  of 
Negative  Suitability  Determination 
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17.310  Disqualification 

17.320  Removal 

17.330  Debarment 


17.400  Fitness  for  Duty  Examination 

17.410  Psychiatric  Exam 

17.420  Physical  Exam 


18.000000  Employment  Practices 


FOR  YOUR  INFORMATION 


THE  DIGEST 

The  Digest  is  a monthly  publication  containing 
summaries  of  Board  orders  and  a list  of  other 
Board  orders  and  issuances.  It  is  available  from  the 
Superintendent  of  Documents,  under  stock  number 
062-000-80001-1,  either  by  subscription  or  single 
issue.  Please  address  subscription  or  purchase  in- 
quiries to:  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  D.C. 
20402. 


INITIAL  DECISIONS 

Initial  decisions  made  in  the  regional  offices  are 
available  on  microfiche.  To  subscribe  to  the 
microfiche  “Federal  Employee  Appeals  Decisions” 
at  $150  per  year  for  microfiche  and  index,  contact 
the  National  Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield,  VA  22161. 

PUBLISHED  BOARD  DECISIONS  AND  INDEX 

Decisions  of  the  United  States  Merit  Systems 
Protection  Board,  volumes  1 through  7,  covering 
the  period  January  11,  1979  through  September  30, 
1981,  have  been  published.  These  volumes  are  a 
compilation  of  final  actions  taken  by  the  Board  and 
precedential  interlocutory  decisions.  These  issu- 
ances are  indexed  according  to  the  Board’s  key 
number  system. 

Volumes  5,  6,  and  7,  each  including  a multi-part 
index,  are  available  from  the  Superintendent  of 
Documents  for  $40  for  the  three-volume  set.  These 
volumes  cover  the  period  January  1,  1981  through 
September  30,  1981,  and  their  stock  number  is 
062-000-00011-2.  However,  volumes  1 through  4, 
which  cover  the  period  January  11,  1979  through 
December  31,  1980,  are  no  longer  in  print. 


COPIES  OF  DECISIONS  AND  ORDERS 

All  initial  decisions,  Board  orders  and  opinions, 
and  indexes  may  be  viewed  in  the  Information 
Services  Division,  Office  of  the  Secretary.  Copies 
of  specific  decisions  or  orders  may  be  obtained  by 
sending  a written  request  to  the  Information  Serv- 
ices Division,  Merit  Systems  Protection  Board, 
Suite  1404,  5205  Leesburg  Pike,  Falls  Church, 
Virginia  22041.  Requests  should  include  the  appel- 
lant’s name,  the  docket  number,  and  the  date  of  the 
decision  or  order. 

FEDERAL  REGISTER  ISSUANCES 

Reproduced  below  are  the  Board’s  Federal  Regis- 
ter issuances  for  March,  April,  and  May. 
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5 CFR  Part  1201 

Appeals  Arbitration 

agency:  Merit  Systems  Protection 
Board. 

action:  Interim  rules;  request  for 
comments. 

summary:  The  Merit  Systems  Protection 
Board  is  adopting  a new  appeals  . 
arbitration  procedure  for  resolving 
matters  subject  to  the  appellate 
jurisdiction  of  the  Board.  It  is  being 
conducted  on  a pilot  basis  in  four 
regional  offices  (San  Francisco.  Chicago, 
Seattle  and  Denver)  and  will  be 
carefully  evaluated  in  approximately 
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one  year  to  determine  if  it  should  be 
extended.  The  functions  of  the  new  rules 
are  to  provide  an  alternative  procedure 
that  will  offer  employees  and  agencies  a 
faster,  less  costly  means  of  resolving 
routine  actions  while  also  affording  an 
impartial  forum.  The  appellant  may 
request  that  his  or  her  petition  be 
processed  under  appeals  arbitration. 

The  agency  will  be  given  the 
opportunity  to  concur  in  or  decline  the 
use  of  appeals  arbitration.  However,  the 
Regional  Director  or  designee  retains 
final  authority  to  grant  or  deny  the 
request  to  use  appeals  arbitration.  If 
granted,  the  regional  director  will 
appoint  an  arbitrator  on  a rotating  basis 
from  a panel  of  presiding  officials  who 
are  designated  for  the  new  procedures; 
these  officials  will  receive  special 
training.  The  procedure  will  be  informal 
with  no  discovery  and  will  not  be 
precedential.  Settlement  will  be 
explored  by  the  arbitrator  with  the 
parties.  A decision  will  be  issued  within 
30  days  from  the  due  date  or  receipt  of 
the  parties’  joint  arbitration  record, 
whichever  is  earlier.  The  arbitrator's 
award  will  include  a summary  of  the 
issues  presented,  findings  of  fact  and 
conclusions  of  law,  and  decision  on  the 
merits.  The  award  is  final  except  a 
limited  right  is  provided  to  petition  the 
Board  for  review  for  demonstrated 
harmful  procedural  irregularity  in  the 
proceeding  or  a clear  error  of  law.  The 
board  will  issue  a final  decision  within 
15  days  after  the  close  of  the  published 
briefing  schedule. 

EFFECTIVE  DATE:  March  18,  1983. 
aodress:  Comments  should  be 
submitted  on  or  before  July  1, 1983  to: 
Paul  E.  Trayers.  Labor  Counsel.  Office  of 
the  General  Counsel,  Merit  Systems 
Protection  Board,  1120  Vermont  Avenue. 
NW„  Washington,  D.C.  20419. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  E.  Trayers,  Labor  Counsel,  (2Q2)— 
653-7171. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Civil  Service  Reform  Act  of  1978 
authorized  the  Board  to  establish 
regulations  for  the  purpose  of 
adjudicating  employee  appeals.  The 
legislative  history  of  the  Act  discloses 
Congress'  major  interest  in  expediting 
the  resolution  of  personnel  actions 
subject  to  the  Board's  appellate 
jurisdiction.  Illustrative  of  this  is 
commentary  which  urges  the  Board  to 
develop  efficient  and  effective 
alternative  methods  for  resolving 
appealable  matters  by  adoption  of 
“suitable  forms  of  conciliation, 
mediation,  arbitration,  and  other 
methods  mutually  agreeable  to  the 
parties.”  (S.  Rep.  No.  969,  95th  Cong.  2d 
Sess.,  61  (1978)). 


In  accordance  with  5 U.S.C.  7701  (j). 
the  Merit  Systems  Protection  Board  is 
establishing  an  appeals  arbitration 
procedure  as  an  alternative  to  the  more 
formalized  procedure  now  governing 
appeals  before  the  Board.  The  Board's 
basic  objectives  are  to  establish  a 
simplified  system  which  will  provide  the 
parties  with  a faster,  less  costly  process 
to  resolve  routine,  non-precedential 
actions,  and  to  preserve  an  impartial 
forum  with  full  concern  for  fairness  to 
the  parties  and  the  public. 

In  formulating  the  appeals  arbitration 
procedure,  the  Board  sought  a system 
which  will  achieve  the  following  goals: 

— The  system  will  not  only  be  fair  and 
fast,  but  also  one  which  is  recognized 
and  accepted  as  such  by  employees  and 
agency  management 

— It  will  encourage  the  informal 
resolution  of  disputes  in  the  proceeding, 
including  settlement  by  agreement 
between  the  parties. 

— It  will  cover  as  many  kinds  of 
appealable  matters  as  are  feasible  for 
resolution  through  the  more  informal 
process. 

— It  will  improve  the  timeliness  and 
cost-effectiveness  of  the  process  leading 
to  the  resolution  of  disputed  personnel 
actions. 

— It  will  exclude  sensitive  cases 
requiring  more  intense  adjudicative 
proceedings,  based  on  the  nature, 
gravity  and  complexity  of  the  issues 
involved. 

— It  will  preserve  the  parties'  rights  to 
limited  Board  review  of  major 
procedural  and  legal  errors  in  the 
arbitration  award. 

After  broad  consultation  and  advice, 
the  Board  designed  the  procedures 
described  below  and  detailed  in  the 
accompanying  regulations  to  achieve 
these  goals.  The  procedures  are  based 
on  the  arbitration  process  that  is  used  in 
the  private  sector  and  increasingly  in 
the  public  sector  to  resolve  disputes. 
While  the  procedures  are  not  exactly  the 
same  as  other  forms  of  arbitration,  the 
essential  elements  are  adapted  for  the 
administrative  setting  in  which  they  will 
operate.  Thus,  the  procedures  draw  from 
several  aspects  of  administrative 
practice  as  well  as  traditional 
arbitration  concepts  to  provide  a 
practical  alternative  in  the  resolution  of 
routine  appeals. 

Appeals  Arbitration  Procedure 

By  offering  the  benefits  of  reduced 
costs  and  an  expedited  time  for  the 
resolution  of  an  appeal,  the  appeals 
arbitration  procedure  should  present  an 
attractive  alternative  to  both  appellants 
and  agency  management.  As  a primary 
characteristic,  its  goal  will  be  the 
issuance  of  an  arbitration  award  within 


60  days  from  the  appellant's  election  of 
appeals  arbitration.  The  program  is 
being  conducted  on  a pilot  basis  in  the 
San  Francisco,  Chicago,  Denver  and 
Seattle  regional  offices.  The  experience 
under  the  new  procedure  will  be 
carefully  evaluated  during  the  year  to 
determine  whether  it  should  be 
modified,  terminated,  or  extended  to 
other  regions. 

Filing  requirements  with  respect  to 
timeliness  and  content  of  the  appeal  are 
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the  same  as  those  provided  by 
§ 1201.22(b)  of  the  Board's  appellate 
regulations.  In  addition,  the  filing  will 
include  a statement  by  the  appellant  or 
representative  specifically  requesting 
that  the  matter  be  processed  under 
appeals  arbitration.  The  appeal  and 
election  will  be  filed  with  the 
appropriate  regional  office  of  the  Merit 
Systems  Protection  Board.  The  appellant 
may,  however,  elect  to  use  the  appeals 
arbitration  procedure  anytime  within  10 
days  of  the  date  of  the  Board's  order  of 
acknowledgement. 

The  agency  will  have  15  days  from  the 
date  of  Board's  order  of 
acknowledgement  to  file  its  designation 
of  representative  and  consent  form  or 
decline  to  utilize  the  appeals  arbitration 
procedures.  Included  in  the  consent  form 
will  be  a summary  of  the  facts  and  legal 
issues.  Following  receipt  of  the 
designation  of  representative  form,  the 
regional  director  will  then  decide 
whether  to  accede  to  the  request  to  use 
the  appeals  arbitration  procedure.  While 
the  parties’  request  will  be  given  great 
weight,  factors  influencing  the  decision 
are  whether  it  appears  likely  that 
discovery  will  be  needed  for  a fair 
resolution  of  the  appeal,  whether  the 
petition  presents  novel  questions  of  law, 
whether  the  issues  are  overly  complex 
or  whether  the  region’s  caseload  and 
staffing  prohibit  further  processing  of 
cases  under  the  expedited  arbitration 
system.  The  regional  director  or  his 
designee  may  at  any  time  prior  to  the 
issuance  of  the  arbitration  award 
convert  the  appeal  to  the  formal  MSPB 
appeal  process. 

If  the  agency  consents  to  use  appeals 
arbitration,  the  parties  will  jointly 
prepare  the  arbitration  record  including, 
but  not  limited  to,  statements  of  issues, 
statements  of  positions  with  respect  to 
those  issues  limited  to  three  pages, 
requests  for  hearing,  witness  lists,  the 
agency  file  required  by  § 1201.25  and 
two  dates-mutually  agreed  upon  for  the 
hearing.  This  record  will  be  filed  with 
the  regional  office  within  30  days  from 
the  date  of  the  Board’s  order  of 
acknowledgement. 
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If  the  case  is  accepted  for  the  appeals 
arbitration  procedure,  specially  trained 
presiding  officials  from  the  Regional 
Office  will  be  selected  on  a rotating 
basis.  The  hearing,  if  requested  by  the 
appellant,  will  be  held  at  the 
employment  site  and  be  scheduled 
within  a 15-day  period  fallowing 
expiration  of  the  time  limit  for  the  filing 
of  the  joint  arbitration  record;  otherwise 
the  record  will  close  on  a date  specified 
by  the  arbitrator.  In  any  event,  the 
record  will  close  within  15  days  from 
expiration  of  the  time  limit  for  the  filing 
of  the  Joint  Arbitration  Record. 

The  Director  of  the  Office  of 
Personnel  Management  and  the  Special 
Counsel  may  intervene  as  a matter  of 
right  in  those  appeals  that  meet  the 
criteria  of  5 U.S.C.  7701(d)  and  1206(i), 
respectively. 

Although  formal  rules  of  procedure 
may  be  used  as  a guide,  formal  rules  as 
to  admissibility  of  evidence,  motions, 
filings  of  briefs,  etc.,  will  not  apply  to 
appeals  arbitration.  Rules  of  procedure 
are  to  be  liberally  construed  to  promote 
the  ultimate  goal  of  an  expedited  final 
resolution  of  the  appeal  with  full 
disclosure  of  pertinent  information  by 
both  parties  in  the  presentation  of  their 
respective  sides  of  the  appealed  action. 
While  the  burden  of  proof  will  remain 
with  the  agency,  determinations  as  to 
relevance,  reliability,  and  fairness  shall 
be  the  primary  consideration  for 
admission  of  evidence.  While  discovery 
is  not  available  under  this  procedure, 
the  parties  have  the  duty  to  include  all 
known  relevant  materials  with  their 
submissions.  Every  Federal  agency  is 
obligated  to  make  its  employees 
available  on  official  duty  status  to 
furnish  sworn  statements  or  to  appear 
as  witnesses  when  requested  to  do  so. 
The  arbitrator  may  request  the 
production  of  additional  information  or 
witnesses  if  he  or  she  has  a reasonable 
basis  to  believe  it  will  aid  in  the 
resolution  of  the  matter.  In  the  event  a 
party  fails  to  cooperate,  the  arbitrator 
may  impose  appropriate  sanctions. 

Appeals  arbitration  is  intended  to 
foster  an  environment  conducive  to  the 
informal  settlement  of  disputes  prior  to 
the  issuance  of  an  arbitrator’s  award. 

The  arbitrator  is  authorized  and 
expected  to  explore  the  possibility  of  a 
settlement  agreement  at  any  time  up  to 
the  actual  hearing.  If  a hearing  is 
conducted,  it  will  be  informal  in  nature. 

If  a settlement  agreement  has  been 
achieved,  the  parties  may  enter  such 
agreement  into  the  arbitration  record, 
which  will  stand  as  the  authoritative 
and  binding  resolution  of  the  appeal. 

The  Board  will  retain  jurisdiction  to 
ensure  compliance.  If  the  parties  choose 
not  to  enter  the  settlement  into  the 
record,  the  Board  does  not  have 


jurisdiction  to  enforce  the  settlement. 

The  arbitrator  will  issue  an  order 
dismissing  the  appeal  with  prejudice 
when  settlement  occurs.  If  settlement  is 
not  achieved,  the  arbitrator  will 
adjudicate  the  appeal  and  issue  a final 
decision  that  summarizes  the  basic 
issues,  findings  of  fact  and  conclusions 
of  law,  and  upholds,  sets  aside,  or 
modifies  the  appealed  action.  These 
decisions  will  be  based  on  authoritative 
legal  precedents,  including  Board 
decisions,  but  will  not  be  precedential  in 
and  of  themselves  and.  therefore,  may 
not  be  cited  as  authority  in  subsequent 
cases. 

The  decision  of  the  arbitrator  is 
subject  to  limited  review  by  the  Board. 
The  standards  of  review  are 
demonstrated  harmful  procedural 
irregularity  in  the  proceedings  before  the 
arbitrator  or  a clear  error  of  law.  Any 
party  to  the  proceeding  may  file  a 
petition  for  review  under  these 
standards.  The  petition  for  review  must 
be  filed  and  received  by  the  Board 
within  35  days  of  the  arbitrator’s  award 
and  a supporting  brief  limited  to  no 
more  than  15  pages  must  accompany  the 
petition.  Opposition  briefs  of  no  more 
than  10  pages  may  be  filed  within  15 
days  of  the  Board’s  forwarding  of  the 
petition  for  review.  The  Board  will  issue 
a final  decision  15  days  from  the  close  of 
the  briefing  schedule. 

The  appellant  retains  the  right  of  filing 
an  appeal  from  the  Board’s  decision  in 
the  Court  of  Appeals  for  the  Federal 
Circuit. 

The  Board  has  found  that  good  cause 
exists  for  publication  of  these 
regulations  for  interim  effect  in  view  of 
the  public  interest  served  by  the 
immediate  availability  of  an  alternative 
appeals  arbitration  procedure.  The 
Board  invites  public  comments  on  these 
regulations  through  July  1, 1983. 

Regulatory  Flexibility  Act 

The  Chairman,  Merit  Systems 
Protection  Board,  certifies  that  the  Board 
is  not  required  to  prepare  initial  or  final 
regulatory  analysis  of  this  proposed 
rule,  pursuant  to  section  603  or  604  of 
the  Regulatory  Flexibility  Act,  because 
of  his  determination  that  this  rule  would 
not  have  a significant  economic  impact 
on  a substantial  number  of  small 
entities,  including  small  business,  small 
organizational  units  and  small 
governmental  jurisdictions. 

List  of  Subjects  in  5 CFR  Part  1201 

Government  employees. 

Accordingly,  the  Merit  Systems 
Protection  Board  proposes  to  amend  5 
CFR  Part  1201  as  follows; 

Subpart  B— [Amended] 


Petitions  for  Review  of  Agency  Action, 
Pleadings 

1.  Section  1201.21  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§ 1201.21  Notice  of  Appeal  rights. 

* A A * * 

(e)  In  regions  offering  the  use  of 
appeals  arbitration,  notice  of  the 
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opportunity  to  request  such  procedure 
set  forth  at  § 1201.200  et  seq.,  including  a 
description  of  the  procedure. 

2.  Section  1201.24  is  amended  by 
adding  paragraph  (a)(10),  and  revising 
(b)  and  (c)  to  read  as  follows: 

§ 1201.24  Content  of  petition  for  appeal, 
right  to  hearing. 

(a)  * * * 

***** 

(10)  A request  that  the  matter  be 
processed  under  the  appeals  arbitration 
procedure  set  forth  at  § 1201.200  et  seq., 
if  such  procedure  is  available. 

(b)  Use  of  the  form.  Completion  of  the 
form  in  Appendix  I shall  constitute 
compliance  with  paragraph  (a)  of  this 
section  and  5 1201.31  if  a representative 
is  designated  in  the  form.  In  regions 
allowing  the  use  of  appeals  arbitration, 
the  amended  form  in  Appendix  I-A 
containing  an  entry  for  the  election  of 
voluntary  arbitration  and  an 
explanation  thereof  will  be  used. 

(c)  Right  to  hearing.  Under  5 U.S.C. 
7701,  an  appellant  has  a right  to  a 
hearing.  Alternatively,  the  appellant 
may  choose  to  have  the  determination 
based  on  the  record.  If  the  parties 
choose  to  utilize  appeals  arbitration,  the 
procedures  for  a hearing  shall  be  in 
accordance  with  § 1201.205. 

3.  In  § 1201.25,  paragraphs  (a)(6)  and 
(7)  are  revised  to  read  as  follows: 

§ 1201.25  Content  of  agency  response, 
request  for  hearing. 

(а)  * * * 

***** 

(б)  A declination  by  the  agency,  if 
appeals  arbitration  has  been  requested 
by  the  appellant  and  the  agency 
declines  to  use  the  process? 

(7)  Designation  of  and  signature  by 
the  authorized  agency  representative. 
***** 

4.  5 CFR  Part  1201  is  amended  by 
adding  Subpart  G.  to  read  as  follows: 

Subpart  G — Appeals  Arbitration 

General 

Sec. 

1201.200  Scope  and  policy. 

Election  of  and  Filing  for  Appeals  Arbitration 

1201.201  Election  of  appeals  arbitration. 
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1201.202  Filing  of  request  for  appeals 
arbitration;  contents;  time  limits. 

1201.203  Procedures  for  cases  involving 
allegations  of  discrimination. 

Arbitrator  and  Hearing 

1201.204  Selection  and  authority  of 
arbitrator. 

1201.205  Hearing. 

Parties  and  Witnesses 

1201.206  Witnesses. 

1201.207  Interveners. 

Evidence 

Sec. 

1201.208  Service  of  documents. 

1201.209  Admissibility. 

1201.210  Production  of  evidence  or 
witnesses  by  request  of  arbitrator. 

1201.211  Stipulations. 

1201.212  Official  notice. 

Sanctions 

1201.213  Sanctions. 

Hearing  Procedure;  Settlement;  Arbitration 
Award 

1201.214  Burden  of  proof. 

1201.215  Closing  the  record. 

1201.216  Settlement. 

1201.217  Arbitration  award. 

Petitions  for  Review 

1201.218  Petitions  for  review. 

1201.219  Standard  of  review. 

1201.220  Final  decision. 

1201.221  Judicial  review. 

Authority:  5 U.S.C.  7701(j). 

Subpart  G — Appeals  Arbitration 

§ 1201.200  Scope  and  policy. 

(a)  The  rules  in  this  subpart  apply  to 
appeals  arbitration  procedures  of  the 
Board.  It  is  the  objective  of  the  Board  to 
establish  a simplified  alternative  dispute 
resolution  procedure  which  will  provide 
employees  and  agencies  with  a faster, 
less  costly  process  than  Subpart  B 
procedures  to  resolve  appealed  actions, 
while  also  assuring  an  impartial  third- 
party  forum  with  {nil  concern  for 
fairness  and  the  rights  of  all  parties. 

(b)  This  pilot  program  will  be 
conducted  for  one  year  and  be  available 
in  four  regional  offices — San  Francisco, 
Chicago,  Denver  and  Seattle. 

Election  of  and  Filing  for  Appeals 
Arbitration 

§ 1201.201  Election  of  appeals  arbitration. 

(a)  The  appellant  may  request  appeals 
arbitration  at  the  time  of  filing  a petition 
for  appeal.  In  the  event  the  appellant 
has  not  elected  appeals  arbitration  at 
the  time  of  filing,  appellant  will  be 
allowed  10  days  from  the  date  of  the 
Board’s  order  of  acknowledgement  to 
elect  appeals  arbitration.  Such  election 
must  be  in  writing.  The  date  of  filing 
shall  be  determined  by  the  date  of 
mailing  indicated  by  the  postmark  date. 

(b)  Notice  of  election,  of  appeals 
arbitration  will  be  served  on  the  agency 
in  the  Board’s  order  of 


acknowledgement.  Within  15  days  from 
the  date  of  the  Board’s  order,  the  agency 
will  file  either  a consent  to  use  the 
appeals  arbitration  process  and  a 
designation  of  representative  form  or  a 
declination  to  use  appeals  arbitration. 
Included  in  the  consent  will  be  a 
summary  of  facts  and  legal  issues  raised 
in  the  appeal.  In  the  event  the  agency 
declines  to  use  appeals  arbitration,  it 
must  timely  file  its  response  to  the 
petition  for  appeal  in  accordance  with 
§ 1201.25  and  note  its  declination  of  the 
process. 

(c)  The  regional  director  or  designee 
of  the  MSPB  office  having  jurisdiction 
over  the  appeal  retains  final  discretion 
to  process  the  case  under  appeals 
arbitration  or  the  formal  MSPB 
procedure.  Such  decision  will  be  made 
after  receipt  of  the  agency’s  consent  and 
summary  of  the  case.  The  regional 
director  or  designee  also  retains  the 
right  to  convert  the  case  to  adjudication 
under  Subpart  B procedures  in  the  event 
circumstances  warrant,  such  as 
whenever  it  appears  that  discovery  is 
required,  novel  questions  of  law  are 
raised  at  the  hearing  or  in  briefs,  or 
issues  arise  that  do  not  lend  themselves 
to  resolution  in  appeals  arbitration. 

§ 1201.202  Filing  of  request  for  appeals 
arbitration;  contents;  time  limits. 

(a)  The  filing,  time  limits  and  content 
requirements  of  the  petition  for  appeal 
processed  under  this  subpart  shall 
comply  with  the  provisions  of 

§§  1201.22-1201.26  of  Subpart  B,  unless 
these  regulations  expressly  provide 
otherwise. 

(b)  Within  15  days  from  the  date  of 
the  Board's  order  of  acknowledgement, 
the  agency  will  file  a designation  of 
representative  and  consent  form, 
including  a summary  of  facts  and  legal 
issues  raised  in  the  case  or  decline  to 
use  the  process. 

(c)  Within  30  days  from  the  date  of  the 
Board's  order  of  acknowledgement,  the 
parties  will  file  a Joint  Arbitration 
Record  including,  but  not  limited  to: 

(1)  Statements  of  issues; 

(2)  Statements  of  position  with  respect 
to  those  issues  limited  to  three  pages; 

(3)  Request  for  hearing; 

(4)  Witness  lists; 

(5)  The  agency  file  required  by 
§ 1201.25;  and 

(6)  Two  dates,  mutually  agreed  upon 
by  the  parties  for  the  hearing,  no  later 
than  15  days  beyond  the  day  the  Joint 
Arbitration  Record  is  to  be  received  by 
the  Regional  Office. 

§ 1201.203  Procedures  for  cases  involving 
allegations  of  discrimination. 


The  provisions  for  the  processing  of 
cases  involving  discrimination  are  not 
abridged  by  the  use  of  the  appeals 
arbitration  procedure.  Section  1201.152. 
however,  does  not  apply  to  the 
adjudication  of  cases  involving 
allegations  of  discrimination  if  they  are 
processed  under  appeals  arbitration. 
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Arbitrator  and  Hearing 

§ 1201.204  Selection  and  authority  of 
arbitrator. 

(a)  The  regional  director  will  appoint 
die  arbitrator  on  a rotating  basis,  taking 
due  account  of  scheduling  difficulties, 
workload  requirements  or  conflicts  of 
interest. 

(bj  The  arbitrator  shall  have  the 
authority  to  rule  on  parties'  procedural 
requests.  However,  the  arbitrator  shall 
issue  the  award  no  later  than  30  days 
from  the  date  the  Joint  Arbitration 
Record  is  received  by  the  Board. 

(c)  The  arbitrator  shall  have  the 
authority  to  take  all  necessary  action  to 
avoid  delay  in  the  disposition  of  the 
proceeding  and  to  conduct  a fair  and 
impartial  hearing  including  the  authority 
to  regulate  the  hearing,  maintain 
decorum  and  exclude  from  the  hearing 
any  disruptive  person. 

(d)  Unless  these  regulations  expressly 
provide  otherwise,  the  arbitrator  will 
follow  the  regulations  under  5 CFR  Part 
1201,  Subpart  B. 

§ 1201.205  Hearing. 

(a)  Either  party  may  request  a hearing. 
The  arbitrator  will  determine  in 
accordance  with  § 1201.24(c)  and 

§ 1201.25(b)  whether  a hearing  is 
appropriate.  The  hearing  will  be 
scheduled  within  15  days  following  the 
due  date  or  receipt  of  the  Joint 
Arbitration  Record,  whichever  is  earlier. 

(b)  The  hearing  will  be  informal. 
Election  of  appeals  arbitration 
constitutes  a waiver  by  the  parties  of  a 
verbatim  record. 

(c)  The  hearing  will  be  held  at  the 
employment  site. 

Parties  and  Witnesses 

§ 1201.206  Witnesses. 

(a)  Every  Federal  agency  will  make  its 
employees  available  to  furnish  sworn 
statements  or  to  appear  as  witnesses  at 
the  hearing  when  requested  by  the 
arbitrator.  Witnesses  are  on  official  duty 
status  when  providing  such  statements 
or  testimony. 

(b)  The  parties  will  exchange  witness 
lists  within  the  30  day  time  limit  for 
preparation  of  the  Joint  Arbitration 
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Record.  The  parties  will  accompany 
each  request  with  a statement  of  the 
anticipated  testimony  of  the  witness. 

(c)  Parties  may  object  by  oral  motion 
at  the  hearing  regarding  the  relevancy  or 
availability  of  witnesses.  However,  the 
parties  are  requested  to  make  every 
reasonable  effort  to  make  witnesses 
available.  The  arbitrator  will  rule  on  the 
objections  at  the  hearing. 

§ 1201.207  Intervenors. 

(a)  The  Director  of  the  Office  of 
Personnel  Management  may  intervene 
as  a matter  of  right  pursuant  to  5 U.S.C. 
7701(d)(1).  Such  intervention  shall  be 
made  at  the  earliest  practicable  time. 

(b)  The  Special  Counsel  may 
intervene  as  a matter  of  right  pursuant 
to  5 U.S.C.  1206(i).  Such  intervention 
shall  be  made  at  the  earliest  practicable 
time. 

Evidence 

§ 1 20 1 .208  Service  of  documents. 

Any  documents  submitted  to  the 
arbitrator  shall  be  served  upon  all 
parties  to  the  proceeding. 

§1201.209  Admissibility. 

Formal  rules  as  to  admissibility  of 
evidence  will  not  be  applied  although 
they  will  be  used  as  guidance  for  the 
conduct  of  the  proceeding.  Rules  of 
procedure  shall  be  liberally  construed  to 
facilitate  full  and  frank  disclosure  by 
both  parties.  Parties  have  the  duty  of 
including  all  known  relevant  materials 
in  their  submissions. 

§1201.210  Production  of  evidence  or 
witnesses  by  request  of  arbitrator. 

The  arbitrator  may  request  the 
production  of  information  or  witnesses  if 
he  or  she  has  a reasonable  basis  to 
believe  that  it  will  be  germane  to  the 
case. 

§1201.211  Stipulations. 

The  parties  may  stipulate  to  any 
matter  of  fact. 

§1201.212  Official  notice. 

The  arbitrator,  on  his  or  her  own 
motion  or  on  motion  of  a party,  may 
take  official  notice  of  matters  of 
common  knowledge  or  matters  that  can 
be  verified.  Official  notice  taken  of  any 
fact  satisfies  a party’s  burden  of  proving 
the  fact  noticed. 

Sanctions 

§ 1201.213  Sanctions. 

The  arbitrator  may  impose  sanctions 
upon  the  parties  as  necessary  to  serve 
the  ends  of  justice,  including  but  not 
limited  to  the  instances  set  forth  in 
paragraphs  (a),  (b),  and  (c)  of  this 
section. 

(a)  Failure  to  comply  with  a request.  If 
a party  fails  to  comply  with  an 


arbitrator's  request  for  information  or 
witnesses  within  the  party's  control 
which  the  arbitrator  believes  to  be 
necessary  to  resolve  the  issues,  or  a 
party  fails  to  cooperate  or  act  in  good 
faith,  the  arbitrator  may: 

(1)  Draw  an  inference  in  favor  of  the 
requesting  party  with  regard  to  the 
information  sought; 

(2)  Prohibit  the  party  failing  to  comply 
with  such  request  from  introducing 
evidence  concerning  or  otherwise 
relying  upon  testimony  relating  to  the 
information  sought; 

(3)  Permit  the  requesting  party  to 
introduce  secondary  evidence 
concerning  the  information  sought;  or 

(4)  Strike  any  part  of  the  submissions 
of  the  party  failing  to  comply  with  such 
request  dealing  with  the  subject  matter 
of  the  request. 

(b)  Failure  to  prosecute  or  defend  If  a 
party  fails  to  prosecute  or  defend  an 
appeal,  the  arbitrator  may  dismiss  the 
action  with  prejudice  or  rule  for  the 
appellant. 

(c)  Failure  to  make  timely  filing.  The 
arbitrator  may  refuse  to  consider  any 
information  which  is  not  filed  in  a timely 
fashion  in  compliance  with  this  subpart 
or  with  the  arbitrator's  request. 

Hearing  Procedure;  Settlement; 

* Arbitration  Award 

§ 1201.214  Burden  of  Proof. 

Section  1201.56  of  Subpart  B applies. 

§ 1201.215  Closing  the  record. 

(a)  When  a hearing  is  convened,  the 
record  will  close  at  the  conclusion  of  the 
hearing  unless  otherwise  specified  by 
the  arbitrator. 

(b)  When  a hearing  is  not  convened, 
the  record  will  close  on  the  date  set  by 
the  arbitrator  as  the  final  date  for  the 
receipt  of  submissions  of  the  parties. 

(c)  In  any  event,  the  record  will  be 
closed  no  later  than  15  days  from  the 
due  date  of  the  joint  arbitration  record. 

(d)  Once  the  record  is  closed,  no 
additional  evidence  or  argument  will  be 
accepted  unless,  in  the  arbitrator’s 
discretion,  he  or  she  determines  that  the 
party  seeking  such  admission  has  shown 
that  new  and  material  evidence  has 
become  available  which  was  not  readily 
available  prior  to  the  closing  of  the 
record. 

§1201.216  Settlement. 

(a)  Settlement  discussion.  Informal 
settlement  of  the  dispute  will  be 
explored  by  the  arbitrator  with  the 
parties  prior  to  the  arbitration  hearing 
or,  if  no  hearing  is  requested,  within  15 
days  after  the  filing  of  the  Joint 
Arbitration  Record.  Prohibitions  against 
ex  parte  communications  during 
settlement  discussions  will  be  waived 


by  the  parties.  If  the  matter  cannot  be 
settled  informally  the  arbitrator  will 
proceed  with  the  hearing  if  one  has  been 
requested.  At  any  time  until  the 
issuance  of  an  arbitration  award  the 
parties  may  enter  into  a settlement 
agreement. 
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(b)  Agreement.  If  the  parties  agree  to 
resolve  the  dispute  without  an 
arbitration  award,  the  settlement 
agreement  will  be  the  final  and  binding 
resolution  of  the  appeal  and  the 
arbitrator  will  dismiss  the  appeal  with 
prejudice. 

(1)  The  terms  of  the  settlement 
agreement  may  be  recorded  by  the 
arbitrator,  signed  by  both  parties  and 
made  a part  of  the  arbitration  record,  in 
which  case  the  Board  will  retain 
jurisdiction  to  ensure  compliance  with 
the  settlement  agreement; 

(2)  If  the  agreement  is  not  entered  into 
the  arbitration  record,  the  Board  will  not 
retain  jurisdiction  to  ensure  compliance. 

§ 1201.217  Arbitration  award. 

If  settlement  is  not  reached,  the 
arbitrator  will  adjudicate  the  appeal  and 
issue  a written  decision  within  15  days 
after  the  record  is  closed.  The  award  is 
binding  on  the  parties.  The  decision  will 
include  a summary  of  the  basic  issues, 
findings  of  fact  and  conclusions  of  law, 
a holding  affirming,  reversing  or 
modifying  the  appealed  action  and  order 
appropriate  relief. 

Appeals  arbitration  decisions  are  not 
precedential. 

The  award  will  become  final  after  35 
days  if  no  petition  for  review  is  filed. 

Petitions  for  review 

§1201.218  Petitions  for  review. 

(a)  Any  party  may  file  a petition  for 
review  with  the  Board  of  the  arbitrator's 
award. 

(b)  Petitions  for  review  must  be  filed 
within  35  days  from  the  date  of  the 
arbitration  award.  Supportive  briefs 
must  accompany  the  petitions  for  review 
and  be  limited  to  15  pages.  Opposition 
briefs  must  be  received  by  the  Board 
within  15  days  from  the  date  of  the 
Board’s  forwarding  of  a copy  of  the 
petition  for  review  to  the  opposing  party 
and  be  limited  to  10  pages. 

§1201.219  Standard  of  review. 

The  Board  will  grant  a petition  for 
review  which  establishes: 

(a)  Demonstrated  harmful  procedural 
irregularity  in  the  proceedings  before  the 
arbitrator,  or 

(b)  Clear  error  of  law. 

§ 1201.220  Final  Decision. 

The  Board  will  issue  a final  decision 
no  later  than  15  days  from  the  close  of 
the  respondent’s  filing  deadline. 
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§ 1201.221  Judicial  review. 

Any  employee  or  applicant  for 
employment  adversely  affected  by  a 
final  order  or  decision  of  the  Board  may 
obtain  judicial  review  under  the 
provisions  of  5 U.S.C.  7703. 

Dated:  March  10.  1983. 

For  the  Board. 

Herbert  E.  Ellingwood, 

Chairman. 
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Federal  Register 
Vol.  48.  No.  64 
Friday.  April  1,  1983 

5 CFR  Parts  1204  and  1205 

Privacy  Act  of  1974;  Freedom  of 
Information  Act;  Correction 

ACTION:  Correction  of  final  rules. 

SUMMARY:  This  document  sets  forth  two 
technical  corrections  of  final  rules  on 
the  Freedom  of  Information  Act  and 
Privacy  Act  which  were  published  in  the 
Federal  Register  on  February  11. 1983 
(48  FR  6311).  Section  1204.11(c)  of  the 
Freedom  of  Information  Act  rules  is 
corrected  to  refer,  in  conjunction  with 
applicable  procedures  for  waiver  of  fees, 
to  § 1204.13(b).  Section  1205  16  of  the 
Privacy  Act  rules  is  corrected  to  make  it 
clear  that  its  paragraph  (c),  which 
concerns  fees  for  amended  records, 
continues  to  be  retained  as  part  of  the 
Board’s  rules. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Semone.  (202)  653-7200. 

PART  1204— FREEDOM  OF 
INFORMATION  ACT 

§ 1204.11  i Corrected  1 

1.  Paragraph  (c)  of  § 1204.11  is 
corrected  to  read  as  follows: 
***** 

(c)  Payment.  Records  usually  will  not 
be  released  until  fees  have  been 
received,  unless  the  fees  are  waived 
according  to  § 1204.13(b)  of  this  part. 

PART  1205— PRIVACY  ACT 

2. ‘  Paragraph  (b)  of  § 1205.16  is 
corrected  to  read  as  follows: 


§ 1205.16  Fees. 

(b)  Duplication.  (1)  Photocopies  of 
records  duplicated  by  the  Board  shall  be 
subject  to  a charge  of  10  cents  per  page. 

(2)  Fees  for  Board  duplication  of 
audio,  video  and  automated  tapes  shall 
be  charged  at  the  actual  cost  to  the 
Board. 

Dated:  March  24,  1983 
Herbert  E.  Ellingwood, 

Chairman. 
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Federal  Register 

Vol.  48,  No.  89 
Friday,  May  6,  1983 

Office  Names,  Rooms,  and  Telephone 
Numbers;  Changes 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Notice  of  Changes  in  office 
Names,  Rooms,  and  Telephone 
Numbers. 

SUMMARY:  The  Merit  Systems  Protection 
Board  announces  that  the  former  Docket 
Room,  Office  of  the  Secretary,  is  now 
named  the  Appellate  Jurisdiction  Branch 
and  is  located  in  Room  1204,  1120 
Vermont  Avenue,  NW.,  Washington, 

D.C.  20419.  The  telephone  numbers  are 
653-8120  and  653-8125.  Also,  the  former 
Special  Case  Management  Division, 
Office  of  the  Secretary,  is  now  named 
the  Original  Jurisdiction  Branch  and  is 
located  in  Room  1206.  The  telephone 
numbers  are  653-8239  or  653-7130.  All 
documents  filed,  or  required  to  be  filed 
in  any  proceeding  before  the  Board, 
shall  be  filed  with  the  Office  of  the 
Secretary  in  the  appropriate  office  noted 
above,  between  8:00  a.m.  and  5:30  p.m., 
Monday  through  Friday  (except  Federal 
holidays).  Documents  hand  delivered  for 
filing  must  be  submitted  by  5:30  p.m.  to 
be  accepted  for  filing  on  that  day. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Woodyard,  Chief,  Appellate 
Jurisdiction  Branch,  653-8120,  or  Delores 
Satterfield,  Chief,  Original  Jurisdiction 
Branch,  653-7130. 

Dated:  April  27,  1983. 

For  the  Board. 

Herbert  E.  Ellingwood, 

Chairman. 


Federal  Register 

Vol.  48,  No.  91 
Tuesday,  May  10.  1983 

Appointment  of  Members  to  the 
Performance  Review  Board 

agency:  Merit  Systems  Protection 
Board. 

action:  Notice  of  Appointment  of 
Members  to  the  Performance  Review 
Board. 


summary:  This  notice  publishes  the 
names  of  Performance  Review  Board 
Members  as  required  by  5 U.S.C. 
4314(c)(4). 

The  following  persons  have  been 
appointed  to,  and  will  serve  on  the 
Performance  Review  Board  for  Senior 
Executives  in  the  U.S.  Merit  Systems 
Protection  Board:  Alvin  Golub,  Jim 
Johnson,  Harold  Kessler,  R.  J.  Payne, 
and  Evangeline  Swift. 

EFFECTIVE  DATE:  May  10.  1983. 

FOR  FURTHER  INFORMATION  CONTACT. 
Frederick  L.  Foley,  Director,  Personnel 
Management  Division,  U.S.  Merit 
Systems  Protection  Board,  1120  Vermont 
Avenue,  N.W.,  Washington,  D.C.  20419. 
(653-5916). 

For  the  Board. 

Herbert  E.  Ellingwood, 

Chairman. 

April  29,  1983. 

23965 

Federal  Register 

Vol.  48.  No.  104 
Friday.  May  27,  1983 

Sunshine  Act  Meetings 

MERIT  SYSTEMS  PROTECTION  BOARD 
TIME  AND  DATE:  10  a.m..  Wednesday. 
June  23.  1983. 

place:  Room  801.  1120  Vermont  Avenue 
NW..  Washington,  D.C. 
status:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  Alternative 
“sanction  procedures"  in  Hatch  Act 
cases  currently  before  the  Board. 
CONTACT  PERSON  FOR  ADDITIONAL 
information:  Kenneth  W.  Goshorn, 
Office  of  the  General  Counsel,  1120 
Vermont  Avenue  NW..  Washington, 

D.C.  20419:  (202)  653-7171. 

Dated:  May  24.  1983. 

For  the  Board. 

Herbert  EL  Ellingwood, 

Chairman. 
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Federal  Register 
Vol.  48,  No.  105 
Tuesday,  May  31,  1983 

Penalties  for  Violations  of  the  Hatch 
Act  by  Federal  Employees 

AGENCY:  Merit  Systems  Protection 
Board. 

action:  Notice  of  hearing  and  the 
opportunity  to  participate  in  oral 
argument  in  the  case  of  Special  Counsel 
v.Jim  J.  Dukes,  Docket  No. 

HQl  20600020. 

SUMMARY:  On  June  23,  1983  at  10:00  a.m. 
in  Room  801,  1120  Vermont  Avenue, 

N.W.,  Washington,  D.C.,  the  Board  will 
hear  oral  argument  in  the  case  of 
Special  Counsel  v.  Jim  J.  Dukes.  Docket 
No.  HQ120600020.  At  issue  in  that  case 
and  in  others  pending  before  the  Board 
is  the  question  of  whether  5 U.S.C.  7325 
permits  the  Board  to  impose  a penalty  of 
less  than  30  days  suspension  on  a 
federal  employee  found  to  have  violated 
that  section's  provisions  concerned  with 
taking  an  active  part  in  a partisan 
political  campaign  in  violation  of  5 
U.S.C.  7324. 

In  addition  to  the  parties  to  the  Dukes 
case,  the  Board  invites  participation  by 
interested  persons,  agencies  and  labor 
organizations.  Requests  to  participate  in 
the  argument  must  be  made  in  writing 
and  received  by  the  General  Counsel  of 
the  Board  on  or  before  June  15,  1983. 
They  should  be  accompanied  by  a brief 
or  other  legal  argument  indicating  the 
position  the  requestor  is  expected  to 
take  at  the  hearing  and  the  legal  reasons 
therefor.  Interested  parties  who  do  not 
wish  to  participate  in  the  oral  argument 
may  file  amicus  briefs  by  the  same  date. 
In  order  to  eliminate  duplicative 
argument,  the  Board  may  limit 
participation  in  the  oral  argument.  All 
written  matters  received  will,  however, 
be  considered  by  the  Board. 

The  Board  believes  the  following 
questions  may  be  relevant  to  ultimate 
resolution  of  the  underlying  issue: 

1.  Does  the  Board  have  inherent  or 
specific  authority  to  determine  the 
appropriate  penalty  for  a violation  by  a 
Federal  employee  of  the  Hatch  Act? 

2.  To  what  extent  are  the  provisions  of 
5 U.S.C.  1505  relating  to  state  and  local 
government  employees  relevant  to 
determining  this  question? 

3.  If  the  Board  imposes  the  statutory 
minimum  penalty,  may  it  suspend  or 
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remit  all  or  a portion  of  it  during  good 
behavior  by  the  employee? 


4.  Can  the  Board  impose  alternative 
sanctions  which  result  in  a monetary 
loss  to  the  employee  equal  to  the 
statutory  minimum  penalty:  For 
example,  a suspension  totaling  30  days 
but  running  one  day  a pay  period,  or  a 
forfeiture  of  accrued  annual  leave,  or 
some  combination  of  the  above? 

5.  Whether  the  Special  Counsel’s 
prosecutorial  discretion  in  these  matters 
creates  an  appropriate  mechanism  for 
treating  technical  violations  of  the 
Hatch  Act  such  that  modification  of  the 
statutory  minimum  penalty  is 
unnecessary?  In  this  regard,  is  the 
Special  Counsel  authorized  to  charge  an 
employee  occupying  a position  in  the 
competitive  service  with  violation  of  5 
CFR  4.1  in  lieu  of  a charge  of  violation  of 
the  Hatch  Act? 

6.  May  the  employee  and  the  agency, 
with  agreement  of  the  Special  Counsel, 
settle  a Hatch  Act  case  with  the  result 
that  5 U.S.C.  7503  may  be  used  to  effect 
a suspension  of  less  than  30  days? 
date:  Request  to  participate  should  be 
made  on  or  before  June  15, 1983. 
addresses:  The  original  and  one  copy 
of  each  amicus  brief  submitted  in 
response  to  this  notice  shall  be  filed 
with  the  Office  of  the  General  Counsel 
of  the  Board  and  addressed  as  follows: 
Kenneth  W.  Goshorn,  Office  of  General 
Counsel,  Merit  Systems  Protection 
Board,  1120  Vermont  Avenue,  NW., 
Washington,  D.C.  20419. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  W.  Goshorn,  Merit  Systems 
Protection  Board,  (202)  653-7171, 1120 
Vermont  Avenue,  NW.,  Washington, 

D.C.  20419. 

SUPPLEMENTARY  INFORMATION:  The 

recommended  decision  of  the 
Administrative  Law  Judge  in  the  Dukes 
case  provides  as  follows: 

This  proceeding  arose  as  a result  of  a 
Complaint  for  disciplinary  action 
against  Respondent,  Jim  J.  Dukes,  filed 
on  July  9,  1980  by  the  Office  of  Special 
Counsel.  The  Complaint  charged 
Respondent  with  taking  an  active  part  in 
a political  campaign  in  violation  of  5 
U.S.C.  7324(a),  the  Hatch  Political 
Activities  Act  (“the  Hatch  Act"). 
Pursuant  to  a request  of  the  parties,  the 
Administrative  Law  Judge  to  whom  this 
matter  had  been  initially  referred  issued 
a decision  recommending  that  the  Board 
accept  and  approve  a Joint  Motion  for 
Acceptance  of  Settlement  Agreement. 
The  Board  declined  to  adopt  the 
Recommended  Decision  and  remanded 
the  case  for  further  proceedings.  On 
September  28, 1982,  a hearing  was  held 
before  me  in  Brownsville,  Texas. 

Written  briefs  were  timely  filed  by  the 
parties  and  have  been  considered. 
However,  Respondent's  Motion  to  Strike 
that  portion  of  Petitioner’s  Memorandum 
of  Points  and  Authorities  in  Support  of 


Proposed  Findings  of  Fact  and 
Conclusions  of  Law,  found  at  page  2, 
paragraphs  2 and  3,  is  hereby  granted 
inasmuch  as  the  offending  portion  refers 
to  the  substance  of  a stipulation  which 
was  voided  when  the  settlement 
agreement  was  rejected  by  the  Board. 
Upon  the  record  of  the  hearing 
considered  as  a whole,  I make  the 
following  recommended  findings  and 
conclusions: 

Findings  of  Fact 

The  Respondent,  Jim  J.  Dukes,  has 

Patrol  Officer  with  the  United  States 
Customs  Service  in  Brownsville,  Texas. 

In  September,  1978,  Respondent  enrolled 
in  an  undergraduate  course  entitled 
“American  Political  Parties"  at  Pan 
American  University  where  he  was  a 
candidate  for  a Master’s  Degree  in 
Government.  The  course  required 
students  to  become  involved  in  a 
political  campaign  to  the  extent 
necessary  to  prepare  a paper  describing 
the  mechanics  of  conducting  a political 
campaign.  Prior  to  that  time,  Respondent 
had  never  participated  in  a partisan 
political  election.  Aware  that  the  Hatch  * 
Act  restricted  the  types  of  political 
activity  in  which  federal  employees  can 
engage,  Respondent  informed  his 
instructor  that  his  involvement  with  a 
campaign  would  be  limited. 

Before  becoming  involved  in  Senator 
John  Tower’s  reelection  campaign,1 
Respondent  made  several  efforts  to 
determine  exactly  what  activities  the 
Hatch  Act  proscribes.  He  researched  the 
applicable  federal  regulations  at  a local 
college  library.  Using  the  phone  number 
provided  by  his  instructor,  Respondent 
next  contacted  a Harvey  Littrell, 
Brownsville  campaign  manager  for  the 
reelection  of  Senator  Tower.  Littrell,  in 
turn,  sought  the  advice  of  an  attorney  at 
Tower  Campaign  Headquarters  in 
Austin,  Texas.  The  attorney,  whose 
name  neither  Littrell  nor  Respondent 
can  recall,  purportedly  told  both  men 
that  involvement  in  “behind-the-scenes” 
activities,  including  telephone  polling, 
was  permissible  under  the  Act. 
Respondent  also  discussed  the  situation 
in  general  with  his  supervisor,  Alton 
Gammon.  However,  Respondent  did  not 

seek  official  guidance  from  the  Merit 
Systems  Protection  Board  regarding 
prohibited  and  permissible  activity 
under  the  Act. 

Over  a period  of  three  or  four  weeks, 
Respondent  contributed  a total  of  10-20 
hours  as  a volunteer  at  Tower’s 


1 Respondent's  choices  of  which  campaign  to 
work  for  were  limited  to  two:  the  reelection  of 
Senator  John  Tower  (R-TX),  and  the  campaign  of 
Tower's  Democratic  opponent.  Bob  Kruger.  The 
course  instructor  provided  students  with  telephone 
numbers  of  the  local  campaign  managers  for  both 
candidates. 
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Brownsville  campaign  office,  limiting  his 
involvement  in  accordance  with  his 
research  and  the  advice  he  received 
from  Tower_Headquarters.  In  addition  to 
observing,  Respondent  occasionally 
answered  telephones  when  no  one  else 
was  at  the  office,  a situation  which 
occurred  because  the  demands  of  full 
time  employment  and  graduate  school 
made  it  impossible  for  him  to  volunteer 
time  during  regular  campaign  office 
hours.  On  one  such  occasion,  Littrell  had 
toTeavelhe  office  when  no  other 
campaign  workers  were  present; 
Respondent  was  given  a key  to  the 
office  and  asked  to  lock  it  when  he  left. 
On  another  occasion,  Respondent 
participated  in  a voter  identification 
survey  designed  to  determine  voter 
preference  in  the  election.  This  activity 
involved  telephoning  registered  voters 
listed  on  a computer  printout  and 
delivering  a “canned  speech"  which 
required  Respondent  to  identify  himself 
as  a Tower  volunteer  and  ask  if  the 
person  was  going  to  vote  for  the 
Senator.  The  purpose  of  the  poll  was 
limited  to  determining  Tower's  support 
among  local  voters  and  to  aiding  in  the 
development  of  campaign  strategy.  No 
attempts  were  made  in  this  poll  to  solicit 
support  for  Senator  Tower  nor  were  any 
campaign  issues  discussed. 

Respondent  made  telephone  calls  on 
election  eve  to  remind  previously 
identified  Tower  supporters  to  vote. 
Respondent  refused  when  asked  to  drive 
voters  to  the  polls,  believing  such 
activity  to  be  violative  of  the  Hatch  Act. 
After  the  election,  Respondent  aided 
Littrell  in  tabulating  the  telephone  poll 
results  to  compare  it  to  the  actual 
voting. 

In  fulfillment  of  this  course 
requirement.  Respondent  subsequently 
wrote  a facetious  account  of  his 
observations  and  campaign  activities, 
knowing  that  his  instructor,  a personal 
friend,  would  appreciate  a humorous 
rendition  of  how  little  impact 
Respondent’s  involvement  and  the  small 
Brownsville  office  actually  had  on  the 
campaign.  Although  Respondent 
considers  himself  a Republican,  and 
admittedly  desired  the  election  of 
Senator  Tower  over  his  opponent, 
Respondent’s  sole  reason  for  becoming 
involved  in  Tower’s  campaign  was  to 
fulfill  a college  course  requirement  and 
his  involvement  with  that  campaign  was 
limited  to  activities  which  he  in  good 
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faith  believed  to  be  permissible  under 

the  Hatch  Act. 

Conclusions  of  Law 

It  is  undisputed  that  inasmuch  as 

Respondent  is  an  employee  of  the  U.S. 

Customs  Service,  he  is  subject  to  the 


Hatch  Act  prohibitions  against  federal 
employees  taking  an  active  part  in 
partisan  political  management  or 
campaigns.  5 U.S.C.  7324(a)(2).  Special 
Counsel  contends  that  Respondent's 
activities  in  connection  with  the  Tower 
campaign  constitute  a violation  of  the 
statute  as  interpreted  by  5 CFR 
733.122(b)  (5)  and  (7).*  2 As  a threshold 
matter,  Respondent  urges  that  the 
charge  in  the  instant  case  be  found  to  be 
unconstitutionally  vague  and  thus 
violative  of  Respondent's  right  to"" 
procedural  due  process.  (Respondent's 
Brief  at  1-3.)  Relying  on  dicta  contained 
in  In  re  McDuffie,  1 MSPB  7,  8 n.4 
(1979), 3 * 5 * 7 Respondent  avers  that  “Special 
Counsel  has  applied  the  [Hatch  Act]  in 
an  unconstitutional  manner  by  its  failure 
in  either  the  Complaint  or  hearing  to  tie 
the  allegations  against  Respondent  to 
one  of  the  specific  regulatory 
prohibitions”  found  in  5 CFR  733. 
(Respondent’s  Proposed  Conclusions  of 
Law  at  6,  paragraph  3.) 

Respondent  has  raised  an  appealing 
argument,  but  I cannot  conclude  as  a 
matter  of  law  that  his  constitutional 
right  to  procedural  due  process  has  been 
violated.  The  concept  of  procedural  due 
process  implies  that  official  action  must 
meet  minimum  standards  of  fairness  to 
the  individual,  which  encompass  the 
right  to  adequate  notice  and  a 
meaningful  opportunity  to  be  heard 
before  a decision  is  made.  In  the  context 
of  Hatch  Act  complaints,  this  notion  is 
generally  interpreted  as  adopting  the 
philosophy  of  “Notice  Pleading”:  A 
Complaint  is  sufficiently  detailed  if  it 
provides  the  Respondent  with  enough 
information  to  enable  him  to  understand 
the  charges  and  raise  a proper  defense. 

In  re  Wiles,  1 P.A.R.  865,  866  (1963). 
Although  the  Complaint  in  this  action 
does  not  specifically  refer  to  the 
regulatory  authority  upon  which  Special 


’The  pertinent  regulations  appearing  in  5 CFR 

733.122  provide  as  follows: 

§ 733.122  Political  management  and  political 
campaigning;  prohibitions. 

(b)  Activities  prohibited  by  paragraph  (a)  of  this 
section  include  but  are  not  limited  to — 

(5)  Taking  an  active  part  in  managing  the  political 

campaign  of  a partisan  candidate  for  public  office  or 
political  party  office; 

(7)  Soliciting  votes  in  support  of  or  in  opposition 
to  a partisan  candidate  for  public  office  or  political 
party  office. 

’In  a footnote,  the  Board  stated  as  following: 
Reliance  upon  the  general  language  of  5 U.S.C. 
7324(a)(2)  without  reference  to  a particular 
regulation  would  be  questionable  and  was  not  urged 
by  the  Covemment  in  this  case.  In  fact,  the 
Government  relied  particularly  on  5 CFR 
733.122(b)(6).  Section  7324(a)(2)  was  challenged  as 
being  unconstitutionally  vague  and  overbroad  in 
C S C v.  Letter  Carriers.  413  U.S  548  (;973)  It 
survived  the  challenge  largely  because  of  the 
specific  regulations  promulated  in  5 CFR  Part  733 
See  id.  at  571.81.  Thus,  it  is  possible  that  failure  to 
tie  a charge  to  a specific  regulatory  provision  would 
be  an  unconstitutional  application  of  the  statute, 
even  though  the  statue  is  valid  on  its  face.  Id  at  8-9 
n.4. 


Counsel  relies,  the  charges  make  clear 
that  disciplinary  action  is  being  sought 
because  of "a  variety  of  tasks" 
Respondent  performed  "in  Senator 
Tower's  Brownsville,  Texas,  campaign 
headquarters,"  (Complaint  at  paragraph 
5),  and  that  Special  Counsel  is  relying  on 
Respondent's  account  of  his  activities  in 
connection  with  the  partisan  political 
campaign,  as  detailed  in  his  term  paper, 
to  support  the  theory  that  such 
participation  constitutes  a violation  of  5 
U.S.C.  7324(a)(2).  (Complaint  at 
paragraphs  7-9).  A cursory  glance  at  the 
pertinent  regulatory  authority  clearly 
suggests  that  the  charge  is  tied  to  5 CFR 
733.122(b)  (5)  and  (7)  which  interpret  the 
substance  of  the  prohibitions  declared  in 
section  7324(a)(2).  Furthermore,  the 
record  as  a whole  amply  shows  that 
Respondent  was  sufficiently  apprised  of 
the  charges  against  him  to  allow  his  able 
counsel  to  present  a defense.  Thus,  the 
due  process  safeguards  which  caused 
concern  in  McDuffie  have  been  met. 

The  sole  question,  then,  is  whether 
Respondent’s  participation  in  the  voter 
preference  poll,  the  telephoning  to 
remind  previously  identified  Tower 
supporters  to  vote,  and  the  so-called 
"caretaker  activities"  in  which 
Respondent  engaged  constitute  "an 
active  part  in  political  management  or  in 
[a]  political  campaign”  in  violation  of 
the  Hatch  Act  as  interpreted  by  5 CFR 
733.122(b)  (5)  and  (7).  Or,  alternatively, 
whether,  as  Respondent  claims,  his 
activities  “in  connection  with  the  re- 
election  campaign  of  Senator  Tower 
were  so  minimal  as  to  fail  to  rise  to  the 
level  of  an  ‘active  part'  in  a political 
campaign."  (Respondent's  Proposed 
Conclusions  of  Law  at  paragraph  4). 
Although  I can  hardly  conclude  that 
Respondent's  activities  rose  to  the 
managerial  level,  I am  constrained  to 
conclude  that  Respondent’s  activities 
nevertheless  fconstitute  a violation  of  the 
Hatch  Act  as  interpreted  by  5 CFR 
733.122(b)(7). 

The  meaning  of  taking  an  "active 
part”  in  a political  campaign  may 
properly  be  the  subject  of  a semantic 
debate,  but  the  legal  standard  is  clear: 
any  activity  directed  toward  the  success 
of  any  partisan  political  party  or  its 
candidate  is  in  contravention  of  the 
Hatch  Act.  United  Pub.  Workers  of  Am. 
v.  Mitchell,  330  U.S.  75, 100  (1947);  In  re 
Osheim,  2 P.A.R.  734,  738  (1966),  aff’d 
sub  nom.  U.S.  Civil  Service  Commission 
v.  Osheim.  299  F.Supp.  317  (E.  D.  Wis. 
1969).  In  this  regard.  Respondent's 
participation  in  both  the  voter 
preference  survey  and  his  telephone 
calls  to  previously  identified  Tower 
supporters  are  clearly  prohibited 
activities.  Furthermore,  based  on 
legislative  history  and  statutory 
construction,  this  latter  activity  must  be 
viewed  as  giving  rise  to  a direct 
violation  of  subsection  (b)(7):  In  1940 
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when  the  Hatch  Act  was  extended  to 
cover  employees  of  state  and  local 
agencies,  Senator  Hatch  inserted  into 
the  Congressional  Record  a card  listing 
18  rules  which  were  described  as 
embodying  the  Civil  Service 
Commission’s  construction  of  Civil 
Service  Rule  1,  the  original  proscription 
of  active  participation  by  federal 
employees  in  political  management  or 
political  campaigns.  86  Cong.  Rec.  2943. 
In  pertinent  part,  Rule  8 provided: 
"Employees  may  vote  as  they  please, 
but  they  must  not  solicit  votes;  mark 
ballots  for  others;  help  to  get  out  votes; 

* *"  It  is  within  this  context  that 
subsection  (b)(7)  must  be  construed 
since  the  administrative  restatement  of 
Civil  Service  Rule  1 law  was  intended 
by  Congress  to  serve  as  its  definition  of 
proscribed  partisan  activity.  See 
generally,  CSC  v.  Letter  Carriers,  413 
U.S.  548  (1973).  To  be  sure,  regulations 
promulgated  under  the  Hatch  Act  should 
be  narrowly  construed  because  they 
restrict  the  right  of  individuals  to 
participate  in  the  political  process.  See 
United  States  v.  Rumely,  345  U.S.  41,  47 
(1973).  Under  a properly  narrow 
construction  of  subsection  (b)(7), 
telephone  calls  made  for  the  purpose  of 
reminding  identified  Tower  supporters 
to  vote  is  tantamount  to  solicitation  of 
support.  A voter  may  be  identified  as  a 
supporter  of  one  particular  nominee,  but 
that  support  is  not  assured  until  he 
actually  casts  his  ballot.  Thus, 
reminding  him  to  do  so  is 
indistinguishable  from  solicitation.  And 
the  initial  determination  of  a voter  as  a 
campaign  supporter  is  merely  the  first 
step  in  the  process.  Nowhere  in  the 
legislative  history  of  the  Hatch  Act  does 
there  appear  to  have  been  an  attempt  to 
differentiate  between  degrees  of 
political  involvement.  See  generally. 

CSC  v.  Letter  Carriers,  supra.  If  a line  is 
to  be  drawn  at  all,  it  must  be  along  the 
lines  of  the  type  of  conduct  undertaken. 
Had  Respondent's  involvement  been 
limited  to  the  role  of  passive  observer — 
much  like  that  of  a reporter,  for 
instance — , there  would  be  little 


24230 


question  as  to  whether  or  not  the  Act 
had  been  violated. 

Respondent  draws  attention  to  case 
support  for  the  proposition  that 
campaign  activities  of  a de  minimus 
nature  are  not  unlawful.  (Respondent's 
Brief  at  5,  citing  Gray  v.  Macy,  358  F.2d 
742  (9th  Cir.  1966)).  Whatever  might  be 
the  precedential  value  of  that  decision,  I 
am  convinced  that  it  can  not  be  applied 
as  determinative  of  the  instant  action. 
Respondent’s  case  requires  independent 
consideration  inasmuch  as  the  Gray 


opinion  contains  only  bald  conclusions 
of  law  with  no  exposition  of  the  factual 
detail  relied  upon  In  reaching  those 
Pfitzenmeyer,  1 P.A.R.  628  (1952) 4 and  in 
re  Olsen,  1 P.A.R.  816  (1960)  support  the 
theory  that  imposition  of  a penalty  is  not 
required  where  vrola'ftons  are  of  a de 
minimus  nature  and  for  •unwitting 
violations.  (Respondent’s  Brief  at  8-10). 
While  such  an  approach  in  situations 
such  as  this  one  may  be  desirable,  those 
cases  are  clearly  distinguishable.  In 
Pfitzenmeyer,  the  employee  had 
requested  permission  from  his 
supervisors  to  run  as  the  Democratic 
candidate  for  the  Office  of  Justice  of  the 
Peace.  The  case  was  closed  inasmuch  as 
the  employee  had  received  erroneous 
permission  from  his  superiors.  Although 
Respondent  discussed  with  his 
supervisor  to  some  extent  his 
involvement  with  the  Tower  campaign, 
there  is  no  evidence  in  the  record  that 
Respondent  actually  sought  Gammon’s 
official  permission.  In  contrast  with 
Respondent’s  activities,  the  employee  in 
Olsen  did  not  intend  the  results  of  his 
actions.  He  did  not  intend  to  allow  use 
of  his  name,  nor  did  he  know  it  would 
be  used,  in  a partisan  advertisement. 

The  violation  in  this  case  took  place 
under  extremely  mitigating 
circumstances  and  is  certainly  a 
technical  one.  However,  despite  the  fact 
that  Respondent's  campaign  activities 
were  minimal,  that  he  intended  no 
wrongdoing,  and  that  he  affirmatively 
acted  to  avoid  a violation  of  the  Hatch 
Act,  the  fact  that  he  undertook  the 
activity  in  pursuit  of  an  academic 
endeavor  is  of  no  consequence.  While 
his  professor  may  have  presented  him 
with  somewhat  of  a Hobson’s  choice, 
the  Hatch  Act  cannot  be  so  loosely 
construed  so  as  to  permit  indirectly  that 
which  he  cannot  do  directly.  It  would 
appear  that  in  cases  like  this  one  the 
only  avenue  to  avoid  the  imposition  of  a 
penalty  which  is  arguably  excessive  in 
relation  to  the  violation  is  that  of 
prosecutorial  discretion.  Accordingly,  I 
am  constrained  to  recommend  that  the 
minimum  penalty  of  a 30-day  suspension 
from  work  be  imposed  * * * 

Dated:  May  24.  1983. 

For  the  Board. 


Chairman. 


‘However,  a reading  of  the  District  Court 
Decision  in  Cray.  239  F.S.  pp.  656  (1965).  and  the 
cases  cited  therein,  gives  the  impression  that  the 
Court  of  Appeals  was  distinguishing  "active 
participation"  from  freedom  of  expression  and  was 
not  attempting  to  fashion  a de  minimus  rule. 
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DEFINITIONS 


These  definitions  are  provided  for  clarification  pur- 
poses only  and  are  not  intended  to  convey  the 
strict  legal  meaning  of  the  term. 

Deciding  Official — the  official  who  renders  the 
agency’s  decision. 

Regional  Office — the  Board  office  authorized  to  re- 
ceive appeals  from  the  area  where  the  appellant’s 
duty  station  was  located  when  the  agency  action 
was  taken;  there  are  11  MSPB  regional  offices. 

Initial  Decision — the  regional  office  decision  made 
by  the  presiding  official  in  response  to  a petition 
for  appeal.  The  initial  decision  becomes  final  in  35 
days  unless  a petition  for  review  is  filed  with  the 
Board  and  granted.  In  that  case,  the  Board’s  deci- 
sion becomes  the  final  decision.  If  the  petition  for 
review  is  denied,  the  initial  decision  becomes  final 
five  days  after  the  issuance  of  the  denial. 

Petition  for  Appeal  — the  request  filed  with  a 
Board  regional  office  for  review  of  an  agency 
action. 

Petition  for  Review — the  request  filed  with  the 
three-member  Board  in  Washington,  D.C.,  for  re- 
view of  an  initial  decision  of  a presiding  official. 

Presiding  Official — any  person  designated  by  the 
Board  to  preside  over  any  hearing  or  make  a deci- 
sion on  the  record.  The  presiding  official  referred 
to  in  The  Digest  summaries  is  usually  a Board  re- 
gional office  official  designated  by  the  Board  to 
perform  these  duties. 

Proposing  Official — the  agency  official  who  initi- 
ates an  action  to  be  taken  against  an  employee. 

Addendum  Decision — an  addendum  decision  deals 
with  attorney  fees. 
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